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() The legislature must observe Article 6 (1) of Council Directive 78/2000/EC
when stipulating permissible forms of differences of treatment on grounds of
age. Employers are obliged to stay within the limits imposed by national
legislation, i.e. by Section 6 (1) of the Anti-Discrimination Act, or alternatively
to subsume the difference of treatment under Section 6 (3) of the Anti-
Discrimination Act. The Anti-Discrimination Act does not allow employers to
make the decision to lay off employees under Section 52 (1)(c) of the Labour
Code based on the fact that they receive old age pension, even if such
procedure would favour female employees with minor children.

(I) Affirmative action in the sense of Section 7 (2) of the Anti-Discrimination
Act adopted by private entities must meet the statutory conditions. Termination
of employment by notice inconsistent with the prohibition of discrimination on
the grounds of age thus cannot be justified as affirmative action with respect to
younger female employees with minor children.

(1) If the employee proves that the employer failed to pay out bonuses to the
employee immediately after the employee had refused to accept an agreement
on termination of the employment or expressed his or her objections to being
laid off due to alleged discrimination, this is sufficient to shift the burden of
proof in the sense of Section 133a of the Code of Civil Procedure. For the
suspicion of discrimination to be refuted, the employer must prove that it had
other relevant reasons not to grant the benefits.

Note: The headnote is not necessarily included in the Defender’s opinion.
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8027/2014/VOP/EN

Report on inquiry

in a case of discrimination on grounds of age upon termination of employment
by notice (laying off employees)

In late 2014, | was contacted by Ms. Z. S. and Ms. M. S. (hereinafter also the
“‘complainants”), who used to work as judicial officers at the X court. They stated that
they had been discriminated against by their former employer on the grounds of their
age. Since the contents of the complainants’ complaints are similar and the
complainants know each other and are familiar with each other’s situation, | decided
to address the established facts in one report.

Ms. S stated that she had worked for the X court for 38 altogether; Ms. S had worked
there for 25 vyears. According to the submitted employment contracts, the
complainants as judicial officers were responsible especially for “independent
decision-making to the statutory extent in all aspects of administration of justice in
criminal, civil and administrative cases”.[1] The complainants stated that they had
worked in the distraint unit.

On 25 September 2014, the complainants were allegedly summoned to the office of
their superior, Vice-President of the X court Mr. A. B., who informed them that the
court did not receive enough money for remunerations and the Y court thus ordered
the X court to lay off all working pensioners. After that, he presented the
complainants with agreements on termination of employment, which they refused to
sign. They stated that the Vice-President of the court tried to talk them into signing
and threatened that he would keep transferring them between departments until they
decided to leave of their own accord, or that he would dismiss them himself. Ms. S
stated that she had subsequently been called into the office of the head of the
distraint department; in this meeting, she was very hurt by the remark of the Vice-
President of the X court Mr. A. B., who allegedly stated: “I hope you don’t want to
keep working until you die; you have your pension, stay at home.” After that, there
was allegedly another attempt to talk Ms. S. into signing the agreement on
termination of employment, this time by the President of the X court Mr. C. D.; the
relevant meeting was reportedly also attended by A. B. and the head of the court
administration Ms. E. F. Immediately after that, the complainants were laid off for
reasons of redundancy on 2 October 2014. In the notice of termination, the employer
stated that the redundancy resulted from decision of the employer on the redundancy
of two judicial officer jobs, Ref. No. Spr 2956/2014 (also dated 2 October 2014).

According to the complainants’ statements, apart from themselves, one other
colleague of an advanced age (born in 1950) was also laid off, where this colleague
also had refused to accept the agreement on termination of employment.
Subsequently, the agreement was accepted by other employees - working
pensioners; according to the complainants, some of them were pressured into doing
so, some accepted voluntarily. The complainants named four of those colleagues.
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The complainants believe that the redundancy was a pretext and the real reason was
their retirement age. Ms. S. submitted a copy of a document of 1 December 2014
whereby the X court initiated a selection procedure to recruit a judicial officer. She
stated that the employment contract had allowed the employer to transfer her to
another unit; this would not have been a problem for her as she had experience in
other fields as well. Ms. S. stated that her former area of responsibility, chamber 79
EXE, and all her former work had been assumed by judicial trainee Mgr. H. K.,
referring to the schedule of work for 2015.

Both complainants expressed their objections to the termination by notice. Ms. S
contacted the X court twice in writing (letters of 7 November 2014 and 7 January
2015); she also sent a letter directly to the President of the X court on 18 December
2014. Ms. S. informed the employer of her objections to the termination in writing on
10 November 2014.

The complainants also stated that the employer paid out extraordinarily high benefits
in December 2014. The benefits were paid out to every employee in the distraint unit
apart from the complainants and their colleague who had also refused to sign the
agreement on termination of employment. They considered this conduct as the
employer’s punishment for not having wanted to terminate their employment by
agreement.

Ms. S. lodged an action for annulment of the termination of employment by a notice;
at the time of issuance of this report, the first hearing is yet to be ordered.

A — Subject of inquiry

In the case at hand, | focused on assessment of the alleged discrimination by the X
court as the employer on grounds of age, because the law confers on me the
competence to act in matters concerning the right to equal treatment and protection
against discrimination.[2]

B — Findings of fact

Based on the complainants’ complaints, the head of the equal treatment department
contacted the President of the X court Mr. C. D. and asked him to provide his
comments.

B.1 Insufficient funds for remuneration

In the introductory part of his comment, the President of the court completely
dismissed the complainants’ interpretation as arbitrary and subjective. He stated that
the Y court (especially the head of the court administration Mr. G. H.) had announced
approximately in mid 2014 that there would be a sharp drop in the volume of
budgeted funds for remuneration as compared to 2014 and that it would be up to the
court’s administration to determine the specific measures. The X court opted not to
reduce the remuneration of all employees; the President of the court described the
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adopted measures as follows: “The individual Vice-Presidents of the court were
ordered to find out which employees in their departments were employed for a fixed
term and which of them were indispensable and their contracts would be renewed,
and which employees would be laid off due to a lack of funds. They were
simultaneously ordered to inspect the workloads of the employees in their units and
identify employees that would be redundant due to a low workload and redistribution
of work.”

The President of the court noted that the complainants had worked in a unit headed
by Vice-President of the court Mr. A. B., who had made an audit of the personnel and
found that “there [had been] a significant decrease in the number of received cases
in the distraint unit — as compared to the previous years, the decrease [had
amounted] to 85% (from 10,000 received cases in the previous years to 1,000
received cases in 2014) and it had thus been possible to reduce the number of
judicial officers in the department.” Mr. B. had the option to lay off either Ms. R. H.
(36 years of age, one minor child aged 6) and Ms. Z. S., who was already 64 and
who had been eligible for old age pension already from 4 January 2009 and had
actually collected the pension from 1 March 2009. In this connection and in view of
the Government Strategy for Gender Equality in the Czech Republic for 2014-2015,
the priorities and procedure of the Ministry of Justice of the Czech Republic when
striving for equal opportunities for women and men in 2014 and their implementation
by the Y court and the subordinated courts, it was inappropriate and impossible to
terminate the employment of R. H., also due to gender reasons, as it is generally
known that mothers with minor children have a very vulnerable position in the labour
market, due to frequently having to care for a family member, among other reasons.
Therefore, Mr. B. proposed that his unit should lay off complainant S., who had
received old age pension for years and who thus had the certainty of at least some
income, unlike unemployed mothers of minor children. The decision to lay off Ms. M.
S. (among other decisions) was based on the same reason [emphasis by the author],
where the number of received cases also had dropped significantly in the distraint
department and the choice was between her and JUDr. R., mother of three minor
children, who was returning to work after her maternity leave, and judicial officer A.
B., mother of 2 minor children.”

The President of the court dismissed the discrimination alleged by the complainants.
He stated as follows: “An employer is legitimately entitled to monitor which
employees are eligible for pensions, or already collect pensions and work and the
same time, and whether these employees are considering to terminate their
employment and if so then when approximately they intend to do so. The President
of the court made the respective enquiries both with the administrative staff and with
the judges. All this was done to provide for the operation of the court from the
personal, material and financial perspective, as necessary under Section 127 of Act
No, 6/2002, on courts and judges.”

B.2 Takeover of the complainants’ tasks
According to the statement of the President of the court, the tasks of complainant Z.
S. were assumed by judicial officer R. H. and the complainant’'s working position

ceased to exist. As regards the statement that the tasks of Ms. S. had been assumed
by judicial trainee Mgr. H. K., the President of the court stated that she had been
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transferred from the Y court to the X court in August 2014. Since 1 January 2015, Mr.
B has been her supervisor. She is a judicial trainee, she is less than 30 years old,
she has not passed her judicial examinations yet; within her preparations, she had
served for about half a year in the relevant unit, C; she would work in units E, or
rather E and P, for another six months and, in addition to that, she was permanently
discharging certain tasks in Cd. According to the President of the court, “she has
definitely not been recruited by the present court to replace complainant S”.

B.3 Response to the written objections to the termination by notice

As regards the complainants’ objections to the termination by notice, the President of
the court stated that there had been no reason to argue with the complainants about
the reasons for the termination in writing, since the reasons had already been
properly communicated and explained by the Vice-President of the court. The
President only replied to Ms. S., who had expressly insisted that her employment
should continue, where the President had stated that he considered the termination
valid and acknowledged her objections.

B.4 Termination of employment of other employees

The President of the court notes that the complainants failed to acknowledge the fact
that the court ceased to employ 38 people from 1 January 2014 to 28 February 2015
and only nine of these people were over 60 years of age. From mid 2014, when the
reduction in the funds for remuneration of the employees in 2015 became known, the
court ceased to employ 24 people, of which eight were over 60 years of age. He
further states: “If we concentrate on terminations in the positions of judicial officers,
including the complainants, then a total of 10 judicial officers were laid off from 1
January 2014 to 28 February 2015; an agreement on termination was reached in 5
cases, two cases involved expiry of a term, one judicial officer handed in her notice
and two employees were laid off by the employer. Of these judicial officers, seven
were from 26 to 40 years of age, three were over 64 years of age. It is thus
absolutely clear that there occurred and occurs no discrimination on grounds of age.”
The President of the court supplemented his statements with a table including details
on terminations of employment from 1 January 2014 to 28 February 2015,
specifically the names, ages and positions of the relevant employees as we as the
dates and reasons of why the employment terminated.

Apart from the above, it follows from the table that the employer laid off four
employees in the relevant period, of which two were the complainants, one was their
colleague — a judicial secretary of a similar age, who was in the same situation as the
complainants, according to their statements (i.e. she had refused to sign the
agreement on termination of employment, was laid off due to redundancy and did not
receive benefits in December 2014) and one was an employee of 35 years of age,
who had worked as an executor. This employee was laid off on 31 March 2014 and
the reasons are unclear from the table. The complainants and the judicial secretary
of a retirement age were all laid off as of 31 December 2014. The other employees
were either terminated by agreement, expiry of the agreed term or due to their
appointment as judges.
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B.5 Selection procedure to recruit a judicial officer

According to the statement of the President of the court, a selection procedure to
recruit a judicial officer was announced in December 2014 because an existing
employee of the court had handed in her notice, effective from 31 January 2015. She
informed the employer accordingly in November 2014 and it was thus possible to
announce the selection procedure immediately. The President of the court noted that
the position had then been assumed by an existing employee of the court who had
worked as a recorder and her re-assignment thus had not increased the total number
of the court’s employees. The President failed to respond to the question why the
employer had not offered this working position to any of the complaints; he merely
stated that neither of them had applied for the position.

B.6 Bonuses

Based on the enquiry as to which employees had not received extraordinary bonuses
in December 2014 and why the bonuses had not been paid to the complainants, the
President of the court described the system of remuneration at the institution and
stated the following: “In December 2014, bonuses were not paid to 6 employees,
including both complainants. As regards the complainants, | had no reason to modify
the proposal of the competent Vice-President. There had always been significant
differences in the amounts of the bonuses in units P, E and D and it was not unusual
that bonuses were not granted at all.”

As regards the specific situation of Ms. S, the President of the court noted that since
he had had information on massive non-compliance with the working hours, he could
have dismissed her on a summary basis. The President of the court stated that Ms.
S. had been misstating the time she had spent working for a long time; however, he
had ultimately decided “for a more sensitive option of termination by notice, with a
severance pay, but without a bonus”.

B.7 Objection based on allegedly superfluous inquiry by the Defender

In conclusion of his statement, the President of the court expressed his conviction
that “the entire situation [had] probably resulted from the complainants being
surprised and taken aback by the termination, and [were] now trying to induce the
impression of discrimination, relying on their age.” Since Ms. S has lodged an action
and the matter will be subjected to court review, the President of the court believes
that my inquiry is superfluous at the present time.

C — The Defender’s assessment of the case

By way of introduction, | would like to note that | do not consider the issuance of this
report as superfluous or redundant, as hinted by the President of the court. In the
sense of Section 21b of the Public Defender of Rights Act, my tasks involve issuing
of reports and recommendations regarding topics related to discrimination and
providing methodological assistance to discrimination victims. | am therefore obliged
to assess the presented case from the viewpoint of potential violation of the
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prohibition of discrimination and the right to equal treatment; furthermore, this report
can be used as documentary evidence in the court proceedings.

C.1 Contradictions in descriptions of the facts of the case

The employer described some of the facts differently than the complainants. For
example, the employer stated that it could have terminated the employment of Z. S.
by summary dismissal and the termination by notice for reasons of redundancy had
actually been selected as a less harsh option. This statement has been rejected by
the complainant in her comment on the action for annulment of termination of
employment by notice, which she supplemented in the file.

Furthermore, the complainants allegedly did not receive bonuses due to having
rejected the agreements on termination of employment. The employer did not submit
an overview of bonuses paid to employees in December 2014, but it stated that it had
not paid bonuses to six employees, including the two complainants.

Since | am limited in taking of evidence, | am not able to determine whether the
above statements are true — this can be done in court. | will thus base my report
especially on facts that seem proven.

| consider it proven that, when deciding which employees should be laid off, the
employer took into account the fact that the complainants were collecting old age
pension. In other words, the granted old age pension was in fact the reason why the
employer ultimately decided to lay off the complainants instead of some other
employees. The employer stressed in this respect that other employees that had
come into consideration had been women with minor children whose position on the
labour market had thus been difficult.

| further consider it uncontested based on the information obtained that the employer
announced a selection procedure to recruit a judicial officer in December 2014. The
complainants did not apply for the position and the employer did not offer the position
to them.

The key gquestion for my assessment is whether or not an employer may take the
granted old age pension into consideration when deciding which employees will be
laid of if this means favouring other employees — mothers of minor children.

C.2 Right to equal treatment in the area of labour law

Under Section 2 (3) of the Anti-Discrimination Act,[3] direct discrimination means an
act or failure to take action, where one person is treated less favourably than another
in a comparable situation. Such less favourable treatment must be motivated by
grounds explicitly listed in that provision. Those grounds include age. Both
complainants have reached retirement age; the fact that the complainants collect old
age pension (i.e. a benefit under the social security scheme immediately linked to
reaching a certain age) and thus are sure to receive some income played a key part
in the termination of employment, or rather the decision of whether the employer
would lay off the complainants or some other employees.
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In order for a situation to qualify as discrimination in the sense of the Anti-
Discrimination Act, the disadvantaging must occur in one of the areas listed in
Section 1 (1) of the Anti-Discrimination Act. The “area of employment and service
relationships and other dependent activities, including remuneration”, in which the
alleged discrimination of the complainants occurred, is listed under subparagraph (c).
This condition has thus been fulfilled.

In connection with the case, | would also like to quote the definition of remuneration
under Section 5 (1) of the Anti-Discrimination Act: “For the purposes of this Act,
remuneration means any performance, in money or in kind, provided to a person
within dependent activities either repeatedly or on a one-off basis, directly or
indirectly.” This means that the prohibition of discrimination, based inter alia on age,
applies to all components of a salary, both claimable and non-claimable.[4]

From among other forms of discrimination defined in the Anti-Discrimination Act, |
consider it necessary to mention retaliation (victimisation). According to Section 4 (3)
of the Anti-Discrimination Act, retaliation means unfavourable treatment, punishment
or placing at a disadvantage in consequence of exercise of rights under the Act. This
provides protection against any vengeful acts consisting in adopting measures to
take revenge against a person who exercised his or her rights under the Anti-
Discrimination Act.[5]

C.3 Permitted forms of differences of treatment on grounds of age

The Anti-Discrimination Act incorporates the legal regulations of the European Union,
including Council Directive 2000/78/EC establishing a general framework for equal
treatment in employment and occupation (hereinafter the “Directive”), which is of
paramount importance in the present case. Article 6 (1) of the Directive stipulates
that “Member States may provide that differences of treatment on grounds of age
shall not constitute discrimination, if, within the context of national law, they are
objectively and reasonably justified by a legitimate aim, including legitimate
employment policy, labour market and vocational training objectives, and if the
means of achieving that aim are appropriate and necessary”.

The forms of permissible differences of treatment are stipulated in Section 6 (1) of
the Anti-Discrimination Act:

“Discrimination does not occur is case of differences of treatment in access to
employment or occupation on grounds of age if

() there is a requirement of minimum age, professional experience or time of
employment that is necessary for proper discharge of the job or occupation, or to
access certain right and obligations associated with the job or occupation; or

(b) proper discharge of the job or occupation requires expert training with a duration
that is disproportionate to the date when the person applying for the job or
occupation will reach retirement age under a special law.”

In line with the cited provision of the Directive, forms of permissible differences of
treatment on grounds of age can also be partly subsumed under Section 6 (3) of the
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Anti-Discrimination Act, which states that discrimination does not occur in case of
differences of treatment in labour matters if there is an objective reason consisting in
the nature of the discharged work or activities and the relevant requirements are
proportionate to the nature of that work or activities. This means that even if alleged
discrimination in an employment relationship occurs based on a protected
characteristic, the discrimination does not necessarily have to be prohibited if the
differences of treatment are justified by the nature of the work or activities and the
relevant requirements are proportionate to the nature of that work or activities.

Article 6 (1) of the Directive includes a non-exhaustive list of permissible forms of
differences of treatment on grounds of age,[6] i.e. it does not prevent the legislature
from defining forms of permissible differences of treatment other than he above in a
legal regulation. It follows from the case law of the Court of Justice of the European
Union (hereinafter “CJ EU”) that the above Article of the Directive “gives Member
States the option to provide, within the context of national law, that certain forms of
differences in treatment on grounds of age do not constitute discrimination within the
meaning of that directive if they are ‘objectively and reasonably’ justified.”[7]

However, employers are obliged to stay within the limits imposed by national
legislation, i.e. by Section 6 (1) of the Anti-Discrimination Act, or alternatively to
subsume the difference of treatment under Section 6 (3) of the Anti-Discrimination
Act, which must be interpreted narrowly.[8]

In the case at hand, the employer stated that, deciding on which employees to lay off
for reasons of redundancy, it had had the option to either lay off the complainants
(collecting old age pension) or other employees — mothers of minor children. In its
decision, the employer favoured the employees with minor children, because the
complainants were sure to receive at least some income (old age pension). The
above clearly shows that the reason why the complainants, rather than some other
employees, were laid off was their retirement age. It must be assessed whether the
case involves any of the permissible forms of differences of treatment under the Anti-
Discrimination Act.

Section 6 (1) of the Anti-Discrimination Act concerns access to employment or
occupation rather than termination of employment and thus the above conduct of the
employer can only be justified if the conditions under Section 6 (3) of the Anti-
Discrimination Act are met.[9] However, the employer justified the differences of
treatment by the income from old age pension and did not submit any reason
consisting in the nature of the discharged work (material professional requirement)
associated with age that would prevent the complainants (but not their younger
colleagues) from discharging the work in the future. The case thus does not involve
the general form of permissible differences of treatment and it is not necessary to
examine whether or not the termination of the complainants’ employment by notice
followed a legitimate goal and met the requirement of proportionality.

Moreover, it is difficult to imagine any material professional requirement on the work
of a judicial officer that would justify differences of treatment on the grounds of higher
age. For illustration, | would like to refer to a decision in which the CJ EU addressed
in detail the maximum age limit of 30 years stipulated for employees in the fire
service by the Regulation of the Land of Hesse on the careers of officials in the
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operational divisions of the professional fire services. The CJ EU noted that “the
concern to ensure the operational capacity and proper functioning of the professional
fire service constitutes a legitimate objective”.[10] However, the Czech legislature
has not stipulated any age limit for the performance of work of judicial officers;
furthermore, any age limit would have to be in line with EU law.

It is not my statutory competence to evaluate whether the employer met the
conditions for termination of the complainant's employment for reasons of
redundancy as required by the Labour Code.[11] In any case, the employer may not
discriminate against employees when deciding which of them would be laid off for
reasons of redundancy. Given the right to equal treatment, | reached the conclusion
that taking account of the retirement age in case of termination of employment
definitely does not meet the requirements for any of the permitted forms of
discrimination defined in the Anti-Discrimination Act. It follows from the established
facts that, beyond reasonable doubt, the employer directly discriminated against the
complainants on grounds of their retirement age by terminating their employment by
notice.[12]

C.4 Assessment of favouring of female employees with minor children

It follows from the employer’s line of argument that it considers the prioritising of
employees — mother of minor children as favouring this group vulnerable on the
labour market. The Anti-Discrimination Act stipulates in Section 7 (2) that “[a]ction
aimed at preventing or balancing out disadvantages following from a person’s
membership in a group of people defined by one of the reasons listed in Section 2 (3)
and at ensuring equal treatment and opportunities for such a person shall not be
considered discrimination”. Typical examples of “affirmative action” include efforts to
meet certain quotas, where even this goal can be attained in several ways, e.g. by
actively seeking employees who are members of certain group, or by providing
certain advantages to a defined group of people.[13] However, there is a difference
between affirmative action by the State and by other entities; affirmative action by the
State is subject to the requirement of constitutionality, while affirmative action by
private entities must meet the statutory requirements.[14]Termination of employment
by notice inconsistent with the prohibition of discrimination on the grounds of age
thus cannot be justified as affirmative action with respect to younger female
employees with minor children.

The employer’s procedure also cannot be reasonably justified by the Government
Strategy for Gender Equality in the Czech Republic for 2014-2020 (hereinafter the
“Strategy”), because this strategic document provides a framework for
implementation of the gender equality policy in the Czech Republic, but does not
stipulate any binding obligation to favour younger women with minor children over
women in the retirement age in the area of labour law. The Strategy primarily lays
down one of the priorities of the Czech Government — gender equality. Furthermore,
the problems in the area of gender equality on the labour market and trade, as
identified in the Strategy, involve low employment rate and high unemployment rate
in some age categories and groups including senior citizens and single mothers as
well as the high number of women at risk of poverty, especially in certain age
categories.[15] Therefore, the Strategy aims not only at mothers of minor children,
but also at older women, who are also among the vulnerable groups.
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C.5 Assessment of the failure to pay out benefits

As stated above, there are conflicts in the individual parties’ views as regards the
extraordinary benefits paid out in 2014. It follows from Section 1 (1)(c) in conjunction
with Section 5 (1) of the Anti-Discrimination Act that this Act applies to the area of
remuneration for work, including non-claimable components of salary.

If the employer did not pay benefits to the complainants because they had rejected
the agreements on termination of employment (or objected to their termination on the
grounds of retirement age), this constitutes discrimination in the form of retaliation.
The body of the offence of retaliation includes three premises: unfavourable
treatment, exercise of the right to equal treatment and a cause-and-effect relationship
between the above.

In the present case, unfavourable treatment may have consisted in the failure to pay
out benefits to the complainants.

The second premise consists in previous exercise of the right to equal treatment by
the victim. | have already concluded when inquiring into another case[16] that since
the Anti-Discrimination Act does not specify the manner of exercise in any detail and
given the aim of this concept, specifically to protect discrimination victims from
secondary harm (victimisation), it is sufficient if the right to equal treatment is
exercised in any manner, even informally. The refusal to terminate the employment
by an agreement, or expressing objections to termination on the grounds of age, can
thus be considered as exercise of rights under the Anti-Discrimination Act.[17]

The last premise consists in the existence of a cause-and-effect relationship between
the unfavourable treatment and exercise of the right to equal treatment. In other
words, it must be determined whether the complainants received no benefits
exclusively due to their refusal to terminate their employment by agreement, or due
to expressing their objections to the termination, as the case may be.

Given my limited options as to taking of evidence, | am not able to determine with
certainty whether or not the employer also discriminated against the complainants in
the form of retaliation. However, given the chronology of the events, it may be
possible that the complainants received no benefits in December 2014 due to their
“‘uncooperating attitude” towards the termination of their employment. | have reached
the conclusion that the allegation and proof submitted by the complainants to the
effect that they had not received benefits in December 2014 is sufficient to shift the
burden of proof in the sense of Section 133 of Act No. 99/1963 Coll., the Code of
Civil Procedure, as amended. The employer will thus have to prove that it had
reasons not to pay out the benefits to the complainants other than their refusal to
sign the agreement on termination of employment, or the fact that they expressed
their objections to the notice of termination by the employer, as the case may be.

C.6 Related procedural issue

In my research paper Discrimination in the Czech Republic: Victims of Discrimination
and Obstacles Hindering their Access to Justice,[18] which included also monitoring
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of court and administrative decisions in the area of discrimination, | found that there
are problems related with the issue of shifting the burden of proof in case of notices
of termination by the employer for reason of redundancy under Section 52 (1)(c) of
the Labour Code.

While refraining from assessing whether or not the conditions for the employer’s
notice of termination for reasons of redundancy have been met in the present case, |
would like to outline the problem of deciding which employees are redundant in
connection with the shift of the burden of proof in court proceedings. If an
organisational change affect several employees while only some of them are
redundant, it is up to the employer to select the specific employees. However, the
employer may not make the choice based on a discriminatory criterion.[19] | have
found that courts generally do not tend to address the question of why the given
employee was selected. It would however be necessary to change the above
practice in order to prove that the employer was not guilty of discrimination. It follows
from the research that the courts do address objections to discrimination and try to
either confirm or disprove the objections in other ways. For example, in one of the
judgements[20] provided for the research, the judge examined the age structure of
other employees laid off and the age structure of the employer's employees to
address an objection to discrimination on grounds of age.

The above procedure does not seem universally applicable.[21] However, | am
convinced that it has been sufficiently proven in the present case that the employer
selected the relevant employees due to their retirement age and its procedure does
not qualify as any of the permissible forms of differences of treatment under Czech
law (see Sections C.3 and C.4 of this Report). | am not aware of the age structure of
the court’s employees, but the fact that, as of 31 December 2014, the employer only
terminated the employment of the complainants (Ms. S. aged 64 and Ms. S. aged 65)
and of a judicial secretary aged 64 corresponds to the declared intention of the
employer to lay off employees who had income from old age pension and to favour
younger female employees with minor children.

C.7 Claims following from the Anti-Discrimination Act and EU law

This Report may serve as a basis for initiation of court proceedings on the grounds of
alleged discrimination or for mediation proceedings under Act 202/2012 Coll., on
mediation and amending certain laws (the Mediation Act). Pursuant to Section 10 of
the Anti-Discrimination Act, the complainants may claim that the respondent refrains
from discrimination, eliminates its consequences and provides reasonable
satisfaction. Given the lack of clarity caused by the subsidiarity of pecuniary
satisfaction under Section 10 of the Anti-Discrimination Act, | consider it important to
tackle the issue of claims of discrimination victims in the light of the EU law in more
detail.

The right to equal treatment protects the dignity and autonomy of people.[22]
Protection is thus extended not only to non-discriminatory access to vital needs such
as employment, housing and education,[23] but also to the personal rights and
dignity of people affected by discrimination.[24] Non-proprietary harm, i.e. violation of
dignity, can be compensated either by an apology or by pecuniary satisfaction. The
wording of the Anti-Discrimination Act is based on the classical interpretation of
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protection of personal rights, allowing pecuniary satisfaction only in serious
violations.[25] However, Section 10 of the Anti-Discrimination Act must be interpreted
in line with EU law.[26] | therefore consider it necessary to take account of the
conclusions of the Court of Justice of the European Union, which has repeatedly
tackled the interpretation of the anti-discriminatory directives that have informed the
Anti-Discrimination Act.

Pursuant to Article 17 of Council Directive 2000/78/EC establishing a general
framework for equal treatment in employment and occupation, Member States are
obliged to lay down a system of sanctions for violations of the prohibition of
discrimination, where these sanctions must be effective, proportionate and
dissuasive.

The nature of the sanctions was addressed by the Court of Justice of the EU e.qg. in
the Feryn case, where it noted that Member States are obliged to adopt “measures
which are sufficiently effective to achieve the aim of that directive and to ensure that
they may be effectively relied upon before the national courts in order that judicial
protection will be real and effective” even if there is no specific victim of the
discrimination.[27] The Court of Justice of the European Union also tackled the
nature of the sanctions for violations of the prohibition of discrimination. In case a
State imposes a sanction for violation of discrimination in the form of compensating
the incurred harm, the granted compensation must ensure real and effective judicial
protection, it must have a real dissuasive effect and must be proportionate to the
incurred harm.[28] Mere apology cannot meet the requirements on effective
transposition.[29] Moreover, pecuniary satisfaction also has a preventive and punitive
nature in case of violation of personal rights.[30]

Therefore, | believe that when determining the manner of remedy of discriminatory
acts pursuant to Section 10 of the Anti-Discrimination Act, account should be taken of
the dissuasive effect of the selected manner of compensation. Pecuniary satisfaction
thus should be a regular part of decisions on discrimination because the punitive
function is prioritised under EU law.[31]

| consider it appropriate to point out other alternatives as regards the claims of
discrimination victims. Specifically, Section 2957 of the Civil Code[32] stipulates that
the manner and amount of reasonable satisfaction must expiate circumstances
worthy of special attention, such as the fact that harm was incurred as a result of
discrimination. It therefore remains a question whether the courts should interpret
Section 10 (2) of the Anti-Discrimination Act in the light of EU law and Section 2957
of the Civil Code, or perhaps to directly apply Section 2957 of the Anti-Discrimination
Act, as Section 10 (2) of the Anti-Discrimination Act can be considered obsolete
given the new provisions under the Civil Code.

D — Conclusions
Based on the above findings and considerations, | reached the conclusion that,
beyond reasonable doubt, the X court as the employer directly discriminated against

the complainants in the sense of Section 2 (3) of the Anti-Discrimination Act, because
it laid them off for reasons of redundancy on the grounds of their retirement age.
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As regards the failure to pay out benefits for December 2014, the allegation and
proof of the fact that the complainants’ did not receive any benefits for the relevant
period suffices to shift the burden of proof to the respondent, i.e. the employer,
pursuant to Section 133a of the Code of Civil Procedure. In order to refute the
suspected discrimination, the employer will have to prove that it had relevant reasons
not to pay out the benefits to the complainants other than their refusal to sign the
agreement on termination of employment, or the fact that they expressed their
objections to the notice of termination by the employer due to discrimination on
grounds of age, as the case may be.

| am sending the Inquiry Report to the President of the X court, Mr. D, and to the
complainants. If any of the parties wishes to comment on my findings, they should do
so within 30 days of delivery.

Mgr. Anna Sabatova, Ph.D., signed
Public Defender of Rights
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