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Pracovni vytisk elektronického podani

QOdesilatel: D D , Mgr., ,

[Datum podani: ~ 3.8.2015 |~ [Datum odeslani:

Pocet pfiloh:

Za spravnost: Konsbulova Monika
POZOR - podani nebylo elektronicky podepsano

From:

Sent: Sunday, August 02, 2015 12:27 PM

Subject: NALEHAVE - Zadost ze zakona o svobodném piistupu k informacim &.
10601990Sb.

1) Podle zakona musi st&Zovatel podat ustavni stiznost do 2 mésicl od posledniho
napadaného rozhodnuti. Sdéite, jake je rozhodné datum pro zahajeni lhaty, kdyZ
advokat st&Zovatele dosud usneseni nejvy$siho soudu neobdrzel od okresniho

Y s/ soudu, ale stéZovatel ozna&ovany Gstavnim soudem opakované (viz nize usneseni)
za pravné nezp(sobilého se soudit a vymahat Skody si dané usneseni uz pfed
mésicem a pil vyzved| ve spisovné okresniho soudu, ale advokat ho jesté nevidel a
chce vée oficialné dostat od soudu? Pogita se datum od pfijeti usneseni nejvyssiho
soudu advokatem, nebo od data pfijeti stézovatelem? Jaké ustanoveni to upravuje?

{// 2) Podle zakona musi Gstavni stiznost podat advokat. Sdélte, jak ma stéZovatel
postupovat a jaké ustanoveni to fesi, kdyz j!Z 5 advokatd odmitlo podat tstavni
1 <./  stiznost stéZovatele na napadané usneseni nejvy$siho soudu podepiené dlkazy a
Fadajici v ramci Gstavni stiznosti karn& fesit kartel soudcd, statnich zastupcu a
soudci v niZze uvedenych Fizenich a 2adajici dané aktivni dstavni soudce vyloucit v
fizeni v plénu pfi podané paté ustavni stiznosti dle &l. 36 a 37 zakona o Ustavnim
soudu?

3) Sdélte jména asistentli soudcd pomahajicich soudclm ustavniho soudu fesit
usneseni ustavniho soudu &;. 1I. US 664/12, IV.US 4859/12, 1. US 1311/13 a ILUS
289/14 Zejména asistenta soudce zpravodaje prvni stiznosti, tzn. asistenta profesora
| Holandera. Pokud na danych usnesenich participovali jako asistenti pracovnici
|/ ministerstva spravedinosti nebo vnitra nebo jini externi poradci, toto sdélte rovnéz a
uvedte prosim jejich jména a tituly.



4) Sdélte, zda Zadost Ustavnimu soudu projednat v&c celym plénem a vefejné a v
naléhavém reZimu (zastaveni mudeni, mrzaceni a zabfjeni ob&ani doloZzené ve vyse
uvedenych usnesenich Iékafi véetné soudniho znalce) a spojené s vyloucenim
asistentl a ustavnich soudct fesicich usneseni &.j. Il. US 664/12, IV.US 4859/12, 1.
US 1311/13 a |1.US 289/14 nesnese néjaké (jaké?) vyjimky a mlZe byt podana bez
advokata?

5) Ma stéZovatel pravo Zadat Gstavni soud o pfidéleni advokata ex officio v fizeni dle
Zadosti .4 v naléhavém rezimu dle &l. 39 zakona o Gstavnim soudu? Ministr vnitra
Milan Chovanec na interpelaci poslance Martina Novotného i pii doloZeni zlog€inl
statnich organd spachanych dle § 401 trestniho zakoniku a dle § 149 v odstavci 4
dne 22.7.2015 odpoveédél, Zze nevi, zda policie opét (posesté) rozkrade vyzkumnickou
farmu stéZovatele v Ospélové i pies doloZeni §§ 28 a 31, odst. 1 trestniho zakoniku a
doloZeni 15 Zadosti o policejni ochranu stéZovatele a sou¢asné meésicni cené lecby
konopim v Iékarné pies 50 tisic KE za 180 gramu holandské marihuany, kdyZ ma
stézovatel invalidni diichod a nechce tuto Zadnou klinickou studii nepodepfenou
vysoce omamnou marihuanu, ale konopi?

8) Ministr vnitra a krajsky soud st&Zovateli uvedli, Ze policie vychazi pii méfeni
obsahu THC v konopi z normy OSN, policie fika, Ze vychazi ze zdkona o navykovych
latkach a napadané usneseni nejvyssiho soudu uvadi, Ze policie vychazi z normy
EU. Sdélte, kdyZ se konopi mliZze od 20.5.2004 dle § 29 zakona o navykovych

tomto policejnim vychazeni konéicim zpravidla u soudu nepodminénymi €i
podminénymi tresty, kdyZ rozdily v obsahu THC mohou byt aZz 100 nasobné odligné
dle uréeni vzorku k méreni obsahu THC? Vi povinny, jaky je reprezentativni vzorek k
mérfeni obsahu THC v konopi, kdyz je na zahradé 800 rostiin?

7) Mohl by povinny sdélit ze zakona o informacich & napovédét, jaky pravni nastroj
uZit, aby niZe v pfiloze uvedené pravni otdzky cdmitané podat od roku 2010
Soudnimu dvoru EU se souhlasem vy$e uvedenych Gstavnich soudcl Zadacich
st&Zovatelem vyloucit v projednani v plénu a nové opét zakazané piedat SDEU
nejvy$§im soudem, nasly odpovéd a rozhodnuti s razitkem Ceské republiky? Mohl by
povinny na tyto pravni otadzky odpovédét? Viz pfiloha

Dékuji a jsem s pozdravem
Vv
D G

Pfiloha: pravni otazky

1. Je tieba &l. 267 odst. 3 Smlouvy o fungovani EU vykladat v tom smyslu, Ze brani v
postupu Nejvyssiho soudu, ktery odmita svolit poloZit pfedbézné otazky Soudnimu
dvoru Evropské unie ve véci nevymahatelnosti ustanoveni zakona o navykovych
latkach, a to na zakladé tvrzeni Nejvy3siho soudu (&.j. 8 Tdo 1231/2011 - &.j. 11 Tdo
181/2015), Ze dany zakon transponuje piedpisy Evropského spoleenstvi, konkrétné
nafizeni ES, které se ovéem transponovat nesmi?
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2. Pfedstavuje § 29 zakona &. 167/1998 Sb., o navykovych latkach tim, Ze zakonny
rezim péstovani cannabis k u&elim vyzkumnym (pokusnictvi) a
narodohospodarskym (primysl) piesel od reZimu, kdy nebylo mozné péstovat
cannabis bez hlageni afadim, na rezim, kdy toto mozné je az do velikosti péstebni
plochy do 100 m2/osobu, a to na zakiadé zakona &. 362/2004 Sbh., kterym se zméni
zakon &. 167/1998 Sb., o navykovych latkach, technicky pfedpis ve smyslu €l. 1 odst.
11 smérnice 98/34/ES a je tudiz s ohledem ke skute&nosti, Ze dané ustanoveni
nebylo oznameno Evropské komisi v souladu s €l. 8 a 9 smérnice 98/34/ES,
nevymahatelné ve smysiu rozsudku Soudniho dvora EU ve véci C-194/94 CIA
Security International, bod 557

3. Je tieba v roce 2009 novelizované nafizeni Komise (ES) k uréeni omamnych a
neomamnych odrld cannabis ,Metodou spoleCenstvi pro kvantitativni urCeni obsahu
delta-9-tetrahydrokannabinolu v odridach cannabis” &. 1122/2009 (pfiloha €. 1) ze
dne 30. listopadu 2009 vykladat v tom smyslu, Ze brani ve stanoveni jinych metod
pro méfeni obsahu delta-9-tetrahydrokannabinolu v odridach cannabis ke Zjisténi
omamnosti odridy, nezZ je metoda uvedena v citovaném unijnim piepisu?

4. Piedstavuje § 5 odst. 5 zakona &. 167/1998 Sb., o navykovych latkach tim, ze jeho
novelizact zakonem €. 50/2013 Sb. byl stanoven pro zachazeni s cannabis k Gcelim
vyzkumnym (pokusnictvi) a narodohospodarskym (primysl) novy limit obsahu latek
ze skupiny tetrahydrokanabinolu, a to nové s limitem do 0,3 % THC, technicky
pfedpis ve smyslu €l. 1 odst. 11 smérnice 98/34/ES a je tudiZz s ohledem ke
skutednosti, Ze dané ustanoveni nebylo oznameno Evropské komisi v souladu s ¢l. 8
a 9 smérnice 98/34/ES, nevymahatelné ve smyslu rozsudku Soudniho dvora EU ve
veéci C-194/94 CiA Security International, bod 557

5. Predstavuje § 8 odst. 1 zakona €. 167/1998 Sb., o navykovych latkach tim, Ze
zakonny rezim piesel od reZzimu, kdy neni narok na vydavani povoleni k zachazeni s
navykovymi latkami, na rezim, kdy takovy narok je dany, a to na zakladé zakona ¢.
141/2009 Sb., kterym se zménil zakon €. 167/1998 Sb., o navykovych latkach,
technicky predpis ve smyslu &l. 1 odst. 11 smérnice 98/34/ES a je tudiZ s ohledem ke
skuteénosti, 2e dané ustanoveni nebylo oznameno Evropské komisi v souladu s &l. 8
a 9 smérnice 98/34/ES, nevymahatelné ve smyslu rozsudku Soudniho dvora EU ve
véci C-194/94 ClA Security International, bod 557

6. Je tieba ¢l. 9 smérnice 98/34/ES vykladat v tom smyslu, Ze brani v pouziti
naléhavé procedury dle odst. 7 uvedeného ustanoveni v piipadé vnitrostatni Gpravy,
jako je vyhlaska €. 221/2013 Sb., kterou se stanovuji podminky pro pfedepisovani,
piipravu, vydej a pouZzivani individualné pfipravovanych lé&ivych pfipravk( s
obsahem cannabis pro lé¢ebné pouZiti, jejiZ prostiednictvim jsou stanoveny
poZadavky na jakost Iééebného cannabis?

7. Pfedstavuje § 24a zakona ¢&. 167/1998 Sb., o navykovych latkach tim, Zze
pozaduje pro péstovani cannabis pro lé¢ebné pouZiti licenci (ij. povoleni), technicky
predpis ve smyslu &l 1 odst. 11 smérnice 98/34/ES a je tudiZ s ohledem ke
skuteénosti, Ze dané ustanoveni nebylo oznameno Evropské komisi v souladu s &l. 8
a 9 smérnice 98/34/ES, nevymahatelné ve smyslu rozsudku Soudniho dvora EU ve
véci C-194/94 CIA Security International, bod 557



8. Pfedstavuje § 24b zakona &. 167/1998 Sb., o navykovych latkach tim, ze
poZaduje, aby vedkery vypéstovany cannabis pro lééebné pouziti byl pfedano
Statnimu Gstavu pro kontrolu lé€iv, technicky predpis ve smyslu &l. 1 odst. 11
smérnice 98/34/ES a je tudiz s ohledem ke skute¢nosti, Ze dané ustanoveni nebylo
oznameno Evropské komisi v souladu s €l. 8 a 9 smérnice 98/34/ES, nevymahatelné
ve smyslu rozsudku Soudniho dvora EU ve véci C-194/94 CIA Security International,
bod 557

9. Je tfeba &l. 34 Smlouvy o fungovani EU vykladat v tom smyslu, Ze brani
vnitrostatni pravni apravé, jako je zakon &. 378/2007 Sb., o légivech, zakon &.
167/1998 Sb., o navykovych latkach a vyhlagka &. 221/2013 Sb., nebot tyto
vnitrostatni pravni piedpisy stanovi poZadavky na jakost IéCebného cannabis, které
je de facto tfeba dovaZet z Nizozemska, kde je pé&stované k omamnym uéeliim, a
které je prokazatelné méné vhodné pro lééebné pouziti nez jiné (vnitrostatni ¢
dovezené) odridy cannabis véetné zcela neomamnych odriid cannabis a
neomamnych metod aplikaci omamného cannabis, jejichz lécebné pouziti je naopak
zakazano?

10. Je tieba &l. 34 Smlouvy o fungovani EU ve svétle skuteénosti, Ze Soudni
dvir v rozsudku ve véci C-137/09 Josemans explicitn& uznal pfipustnost pouZivani
omamnych latek, jako je cannabis, k i&€¢ebnym a vyzkumnym Géeliim, vykladat v tom
smyslu, Ze brani vnitrostatni pravni apravé, ktera umoziuje pouze pouZiti
nevhodného lé¢ebného cannabis (dovezeného z Nizozemska) slouzZiciho primarné k
omameni a pod hrozbou trestni sankce zakazuje veskeré péstovani, vyzkum a
uzivani jinych (vnitrostatnich &i dovezenych) odriid cannabis vhodnéjSich k
Iééebnému pouziti?

11. Pledstavuje § 15, pism. e) zakona &. 167/1998 Sb., o navykovych latkach
tim, Ze zakonny reZim izolace latek z cannabis k Géelim vyzkumnym a terapeutickym
presel od reZimu, kdy nebylo mozné tuto Cinnost provadét, na rezim, kdy toto mozné
je, a to na zakladé zakona &. 50/2013 Sb., kterym se zménil zakon &. 167/1998 Sb., o
navykovych latkach, technicky pfedpis ve smyslu ¢&l. 1 odst. 11 smérnice 98/34/ES a
je tudiz s ohledem ke skute&nosti, Ze dané ustanoveni nebylo oznameno Evropské
komisi v souladu s ¢l. 8 a 9 smérnice 98/34/ES, nevymahatelné ve smyslu rozsudku
Soudniho dvora EU ve véci C-194/94 CIA Security International, bod 557

English

1) Does article 267 par. 3 of the Treaty on the Functioning of the European Union
have to be interpreted as preventing the Supreme Court from taking action, which the
Supreme Court cites as reason to refuse to grant permission to pose preliminary
questions to the European Court of Justice regarding the unenforceability of legal
provisions of the Act 167/1998 Coll. on Addictive Substances (Zakon ¢ navykovych
latkéch, henceforth Addictive Substances Act), based the on the finding of the Czech
Supreme Court (ref. No. 8 Tdo 1231/2011) that the Addictive Substances Act
transposes a legal provision of the European Community, specifically an EC
directive, which however must not be transposed.



2) Given that following Act 362/2004 Coll (CZ), which amends the Addictive
Substances Act, the legal regime of growing hemp for research (experimental) and
industrial purposes has shifted from regime under which growing hemp was not
allowed without prior notice to authorities to regime under which growing hemp
without prior notice to authorities is allowed up to a growing area of 100m2 per
person, does § 29 of the Addictive Substances Act represent a technical regulation in
the sense of art. 1 par. 11 of the directive 98/34/EC and is it thus, considering that
this clause has not been notified to the European Commission in accordance with art.
8 and 9 of the directive 98/34/EC, unenforceable in terms of the European Court of
Justice ruling concerning C-194/94 CIA Security International, point 557

3) Does the European Commission regulation (EC) No. 1122/2009 for determining
of narcotic and non-narcotic hemp varieties following the “Community method for
quantitative determination of A9-tetrahydrocannabinol content in hemp varieties”
(Annex | of the regulation from November 30, 2009}, have to be interpreted as
preventing other methods for determining A9-tetrahydrocannabinol content in hemp
varieties and their narcotic effects, than the method listed in the regulation from being
enacted?

4) Does art. 5 par. 5 of the Addictive Substances Act represent a regulation in the
sense of art. 1 par. 11 of the Directive 98/34/EC since its amendment by Act (CZ)
50/2013 Coll. establishes a new THC content threshold for research (experimental)
and industrial purposes, up to 0, 3 % THC content, and is it thus, since the clause
has not been notified to the European Commission in accordance with art. 8 and 9 of
the directive 98/34/EC, unenforceable in terms of the European Court of Justice
ruling concerning C-194/94 CIA Security International, point 557

5} Does art. 5 par. 5 of the Addictive Substances Act represent a regulation in the
sense of art. 1 par. 11 of the Directive 98/34/EC since it changes the legal regime of
manipulation with addictive substances from regime under which licences for
manipulation with addictive substances could not applied for to a regime under which
licences for manipulation can be applied for in accordance with Act No. 141/2009
Coll. (CZ), which amended the Addictive Substances Act and is it thus, considering
that this clause has not been notified to the European Commission in accordance
with art. 8 and 9 of the directive 98/34/EC, unenforceable in terms of the European
Court of Justice ruling concerning C-194/94 CIA Security International, point 557

6) Does art. 9 of the directive 98/34/EC have to be interpreted as preventing the
passing of a regulation without delay for urgent reasons according to art. 7 of the
directive for national regularization such as Decree No. 221/2013 Coll. which states
the conditions for prescription, preparation, dispensing and use of individually
prepared pharmaceutical agents {CZ), which states the requirements for the
properties of medicinal hemp?

7) Does art. 24a of the Addictive Substances Act represent a regulation in the
sense of art. 1 par. 11 of the Directive 98/34/EC as it establishes the requirement of
having a licence for growing hemp and is it thus, since the clause has not been
notified to the European Commission in accordance with art. 8 and 9 of the directive



98/34/EC, unenforceable in terms of the European Court of Justice ruling concerning
C-194/94 CIA Security international, point 557

8) Does art. 24b of the Addictive Substances Act represent a regulation in the
sense of art. 1 par. 11 of the Directive 98/34/EC as it requires that all medicinal hemp
be turned in to the State Institute for Drug Control and is it thus, since the clause has
not been notified to the European Commission in accordance with art. 8 and 9 of the
directive 98/34/EC, unenforceable in terms of the European Court of Justice ruling
concerning C-194/94 CIA Security International, point 557

9) Does article No. 34 of the Treaty on the Functioning of the European Union
have to be interpreted as estopping national regulation such as Act No. 378/2007
Coll. on pharmaceuticals (CZ), Addictive Substances Act and decree No. 221/2013
Coll. (CZ), since these regulations set the requirements for the properties of
medicinal hemp which de facto has to be imported from the Netherlands where it is
grown for use as a narcotic and which is demonstrably less suitable for medicinal
purposes than other {nationally produced or imported) strains of hemp, including non-
narcotic hemp strains and non-narcotic methods of application of narcotic hemp,
which are not allowed for medicinal use?

10) Considering the findings of the European Court of Justice in C-137/09
Josemans, which explicitly state the admissibility of using narcotic substances such
as hemp for medical and research purposes, does article No. 34 of the Treaty on the
Functioning of the European Union have to be interpreted as estopping national
regulation which only allows the use of medically unsuitable hemp (imported from the
Netherlands), primarily intended for intoxication and under legal sanctions prohibits
all growing, research and use of other (nationally produced or imported) hemp
strains, which would be more suitable for medicinal purposes?

11) Does art. 15 e) of the Addictive Substances Act represent a regulation in the
sense of art. 1 par. 11 of the Directive 98/34/EC as it changes the legal regime of
separation substances from hemp for research and medical purposes from regime
where this was not allowed to a regime when it may be allowed based on Act No.
50/2013 Coll. (CZ) which amended the Addictive Substances Act and is it thus, since
the clause has not been notified to the European Commission in accordance with art.
8 and 9 of the directive 98/34/EC, unenforceable in terms of the European Court of
Justice ruling concerning C-194/24 CIA Security International, point 557



