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I. THE PUBLIC DEFENDER OF RIGHTS AND HIS
OFFICE IN 2004

1. The Starting Point

This Annual Report on Activities in 2004 is a report on the fourth year in the existence of
this institution, specific among other institutions of public life both in its mission and form of
activity.

Past reports sent out a clear message of the emphasis the Defender lays on informing
the public of his role in society and of the powers afforded to him by Act. No 349/1999 Coll. on
the Public Defender of Rights (hereinafter “Public Defender of Rights Act”). He submitted the
Report on Activities in 2003 on December 18, 2003, having passed the midpoint of his term in
office, thus allowing for a more comprehensive and complex appraisal. The Defender was, for
instance, able to note that the personnel and technical background of the Office was now
complete and the institute of Czech ombudsman had in principle established a place for itself in
society.

The Defender submitted the Annual Report on Activities in 2003 to the Chamber of
Deputies of Parliament (parliamentary protocol No. 614). After hearing the Report at a regular
assembly, Parliament acknowledged it on 6/5/2004 through resolution No. 1127. The Report
was discussed during an own initiative hearing in the Senate (senate protocol No. 338) and
acknowledged through resolution No. 460 of 3/6/2004.

This Report on Activities in 2004 traditionally contains first a brief description and
assessment of work by the Defender and his Office in the period under review. A substantial
portion of the Report then comprises case commentaries and the presentation of cases dealt
with. Finally, the Report contains both information on progress made in dealing with
observations reflected upon by the Defender in previous reports and a generalization of the
most significant observations made on unresolved issues based on an analysis of complaints
dealt with in 2004.

From a legislative perspective, the position of the Defender remained unchanged
throughout 2004. However, legislative work begun in 2003 continued, in anticipation of a
change in the present mandate of the Defender as defined by law. In the Report for 2003, the
Defender referred to a possible broadening of his mandate in connection with an extensive
draft amendment of Act No. 141/1961 Coll. on the Criminal Code, which anticipated that in
cases where the law is breached to the detriment of the defendant, the right to file a complaint
for such a breach of law would pass to the Public Defender of Rights in place of the Justice
Minister. During the legislative process the notion of such an arrangement was abandoned.

The broadening of the Defender’s mandate by way of a direct amendment to the Public
Defender of Rights Act remains a current issue. Such an amendment would at the same time
introduce a new element to his work. According to the draft amendment, the Defender should
carry out a systematic precautionary inspection of places, where persons are detained, whether
by decision or due to circumstances leading to their dependence on provided care. This would
at the same time facilitate the fulfilment of the Czech Republic’s obligations that may arise from
the possible adoption of the Optional Protocol to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. Among other things, the Optional
Protocol presumes that the signatories shall safeguard the functioning of an independent
domestic control mechanism. The draft amendment of the Public Defender of Rights Act also
includes certain other changes regarding the cooperation of authorities and institutions with the
Defender in the execution of his mandate. Note: The government bill implementing changes to
the Public Defender of Rights Act was submitted to Parliament and heard in the first reading at
the 41° assembly of the Chamber of Deputies on 10/2/2005 (parliamentary protocol No. 751)
and was released into the second reading.

The authority of the Public Defender of Rights could be significantly broadened by the
“Anti-discrimination Act”, the legislative preparation of which was also begun in 2003. In the
process of approval of the draft, the Government originally approved an alternative solution to
the question of which authority or institution is to be charged with the task of prevention in
safeguarding fair treatment and the monitoring of discriminatory behaviour. One of the
institutions under consideration for this purpose may be the Defender. Although both the
government Legislative Council and the Defender consider such a solution inappropriate due to
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its unmethodical nature, the Government inclined towards this scenario during the final hearing
of the bill.

2. The Office of the Public Defender of Rights, the Material and
Personnel Background

2.1 The Budget and Spending

In 2004 the Office of the Public Defender of Rights managed a budget of 78,920,000
crowns.

Although the amount approved for the Office of the Public Defender of Rights for 2004 by
the Act on the State Budget, budget chapter No. 309, totals 90,388,000 crowns, this sum
includes a budget increase of 11,468,000 crowns for the coverage of any expenditure linked
with the broadening of the mandate of the Defender. None of the above mentioned legislative
plans were carried out in 2004; therefore the sum of 11,468,000 crowns was not used.

In total the sum spent by the Office in 2004 came to 59,716,000 crowns of budgetary
resources; that is 75.7% of 78,920,000 crowns. A further 9,500,000 crowns were transferred
to a reserve fund due to the anticipated broadening of the mandate in 2005 by activities
ensuing from the Anti-discrimination bill under consideration. The budget approved for 2005
does not take into account any expenditure coverage for these activities.

Savings amounting to 4,576,000 crowns in budget spending in 2004 were primarily
accomplished in expenditure on basic resources, especially on operating costs, and in part on
employee salaries and other payments for work done. Savings amounting to 4,628,000 crowns
were also achieved in investment expenditure.

2.2 Personnel

The state budget for 2004 set a binding limit of 88 employees for the Office. The real
employee average calculated for 2004 is 86.8 employees; thereby the limit set by the state
budget has been observed and savings of 1.2 employees have been attained.

On 31/12/2004, the number of employees totalled 86, not including the Defender and
his Deputy. Of these, 54 employees dealt directly with complaints (41 were lawyers and 13
were employees of the Department of Administration and Filing Services). This number
corresponds to the high degree of professional and administrative difficulty of complaint
handling, which involves extensive collection of relevant information for the inquiry and the
adoption of legal and other expert opinions that combine to form the prerequisites for the
complex appraisal and handling of each case by the Defender.

For this same purpose cooperation continued in 2004 with external experts, especially
from the Faculty of Law of Masaryk University in Brno, the Faculty of Law of Charles University
in Prague, and in several cases, with experts from the Institute of Forensic Engineering in Brno.
Cooperation takes both the form of individual consultations on complex legal cases and of
participation by renowned experts in regular consultative seminars held by specialist Office
staff.

2.3 The Provision of Information in Accordance with Act No.
106/1999 Coll. on Free Access to Information

The Office of the Public Defender of Rights received 6 requests in total in 2004 for the
provision of information in accordance with Act No. 106/1999 Coll. on Free Access to
Information, all delivered electronically. In each of these cases information was requested on
the management of the Office, especially with regard to the amount, structure and spending of
the annual budget of the Office of the Public Defender of Rights.

The information requested was provided to the requested extent, in full and in due time,
that is, within the limit set down by Act No. 106/1999 Coll. on Free Access to Information. The
right of appeal was not exercised by any of the applicants.
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3. Public Awareness of the Work of the Defender

3.1 Media Activities of the Public Defender of Rights

In 2004, the Defender systematically informed the public of the results of his work in the
sense of the provisions of section 23, paragraph two, of the Public Defender of Rights Act. He
held 12 regular and two extraordinary press conferences. At press conferences he reflected, for
instance, upon demands by municipalities for the payment of so-called sponsors’ donations on
the part of those requesting placement in rest homes for the aged, of unsettled legitimate
claims ensuing from the transformation of cooperative farms, of foreigner and asylum-related
issues, and on timber felling outside of woods. He informed the public of problems related to
the removal of illegal structures, of fees for municipal refuse collection, of problems related to
holding ‘techno’ parties, and of his observations in the area of health care, taxes and customs
issues. An entire press conference was devoted to work by the Defender following the accession
of the Czech Republic to the EU.

Most often, the Defender provides information on his work via the media. According to a
monitoring service at the disposal of the Defender, work by him, his deputy and other
professional Office staff were mentioned in a total of 2,256 media broadcasts. The Czech News
Agency registered 270 broadcasts, Czech Television registered 126, and the Czech radio
broadcasting station CRo registered more than 70. In 2004 he also appeared in a number of
broadcasts by regional CRo studios - he appears regularly in the Radioférum debate of CRo 1 -
Radiozurnal radio station and has been guest on CRo 2 - Praha radio station on a number of
occasions in its Kava o ctvrté (Coffee at Four) programme. In spite of extraordinary public
interest in each appearance by the Public Defender of Rights, it has not yet been possible to
negotiate regular appearances.

Specific forms of promotion include expert lectures at universities, secondary schools and
in the private sector given by the Public Defender of Rights, his deputy and delegated
professional Office staff members. Lectures and seminars consist of both the presentation of
basic information on the position and role of the Defender in protecting rights in a democratic
society, and of topically-focused lectures.

In December 2004, a survey was carried out by the Centre for Public Opinion Research at
the Institute of Sociology of the Academy of Sciences with the objective of establishing how the
institute of the Public Defender of Rights is perceived by the public after four years of its
existence. In addition to other interesting information, the results showed that less than a fifth
of Czech citizens have sufficient information on the work of the ombudsman.

The www.ochrance.cz website of the Public Defender of Rights, which offers basic up-to-
date information on his work, was visited by a total of 27,893 people in 2004. The website is
used both as a source of information and for electronic submissions (for more details see
section II.1.). Towards the end of the year, steps were taken towards the adoption of a new
and clearer appearance of the website, in order to meet requirements for a fully user-friendly
website including access for the handicapped.

3.2 Other Informative and Advisory Activities by the Public Defender
of Rights

To aid a better understanding by citizens of the problem areas where the law enables the
Defender to intervene on behalf of complainants, and in order to provide them with elementary
legal counselling and facilitate an operative means of acquiring new or further information on
developments in the handling of those complaints already submitted, a permanent telephone
information hotline has been set up (+420 542 542 888), which constantly receives a high
number of requests for information.

During 2004, a total of 4,388 complainants used the hotline to address the Defender.
The lawyers who operate the hotline responded for the most part to requests for information
and elementary operative legal advice (2,245 calls). The remainder were queries on the scope
of the Defender’s mandate (920 calls) and on developments in the handling of claims submitted
in the past and calls to provide additional information on such cases (1,223 cases).

As far as content is concerned, in the long-term, queries on matters of civil law prevail
(1,227 queries) and matters concerning planning permission proceedings and zoning
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(511 queries), social security (341 queries), and undue delays in court proceedings
(226 queries) are also very common.

As in previous years, the Defender’s Office offers on each working day from 8 a.m. till
4:30 p.m. advice from lawyers at the so-called point of first contact to all those who wish to
submit a complaint on a protocol in person. Individuals often choose to pay personal visits to
the Office in order to obtain information on the mandate, on the Defender’s power to intervene
in their specific situation or on complaint requirements. Often such visits serve the purpose of
an operative consultation, afforded to individuals by the Office’s lawyers in the extent of “legal
first aid” only.

During 2004, the point of first contact at the Defender’s Office was visited by a total of
1,495 complainants (881 men and 609 women), of which 26 were foreign nationals. In just
5 cases the Office of the Public Defender of Rights was visited by representatives of legal
entities for the purposes of filing complaints or the provision of information.

The Public Defender of Rights and his deputy also conduct frequent face-to-face meetings
with complainants; these are, however, not included in the aforesaid figures.

4. Relations with Parliament

During 2004, the Public Defender of Rights submitted, in accordance with section 24,
paragraph one, letter a) of the Public Defender of Rights Act, four briefings to the Chairperson
of the Chamber of Deputies on his work for each of the relevant quarters. These were taken up
in his presence by the Petitions Committee. The full wording of each interim briefing on the
work of the Defender is available on his homepage www.ochrance.cz.

As in previous years, the Defender exercised the special power afforded to him under
section 24, paragraph three, of the Public Defender of Rights Act, and appeared before the
Chamber of Deputies on June 22, 2004, in connection with the new government Education Bill
(parliamentary protocol No. 602). The aim of this appearance was to achieve a change in the
Education Bill that would permit access by all students with complete secondary vocational
school education concluded by a vocational certificate (two or three year program) to post-
secondary education. The reason for this was to achieve a greater throughput of the
educational system. The proposal put forward by the Defender was, however, not passed.

During 2004, the Defender participated on several occasions in sessions of the Petitions
Committee that dealt with individual reports and other documents submitted by him. The
Defender and the Office Director also took part in the Petition Committee’s discussion of state
budget spending, chapter No. 309 - The Office of the Public Defender of Rights, for 2003
(29th session) and in the discussion of the government bill on the state budget for 2005
(32nd session).

5. Special Powers of the Public Defender of Rights

One of the significant special powers of the Defender is his right to present material to
the Government, afforded to him by the law in two circumstances. According to the provisions
of section 20 of the Public Defender of Rights Act, he may address the Government as the
supreme executive power. However, in accordance with the provisions of section 22 of the
Public Defender of Rights Act, the Government is also the addressee of this special power in
cases where the generalization of information drawn from the handling of individual complaints
leads to the conclusion by the Defender that remedy demands a recommendation by him for
the issue, amendment or nullification of a certain regulation, government resolution or law.
Cases presented to the Government in the past at various stages of their processing procedure
are dealt with by the Report in section III.

During 2004, significant progress was achieved in procedural proceedings that govern
the submission of material to the Government by the Defender. The government Rules of
Procedure previously in force had been adopted at a time when the institute of the Public
Defender of Rights was not yet incorporated within the legal order. As such, they were not able
to respond to this entitlement, neither did they enable the Defender to lead amendment
proceedings and hearings of comments on matters of an often very specific nature put forward
to the Government by him or enable him to submit such material to the Government directly.
In connection with preparations for an amendment to the government Rules of Procedure, the
Defender initiated a change in procedural proceedings and in the position of the Defender as far
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as submitting material to the Government is concerned. An amendment to the Rules of
Procedure that observes these changes was passed and came into force as of 1/6/2004.

During 2004, the Defender exercised his right to present material to the Government in a
total of seven cases. Since changes to the Rules of Procedure took effect in the course of the
year, those cases already submitted, however not yet dealt with that could not be closed in the
interim by any other means, were adapted in the sense of the changes and the Defender has
now begun to gradually submit them anew.

Following changes in the rules of procedure, material dealing with the execution of
decisions to curtail state social support payments was submitted to the Government on July 20,
2004. The Defender considers unlawful the tax distraint, whereby recurring state social support
payments are curtailed by means of claim payment orders in place of deductions. Following
consideration by a working group set up by the Government for the purpose of drafting a
comprehensive solution, the Ministry of Finance issued instructions to halt all tax distraints
characterized above. In order to adopt a conceptual solution, the working group agreed on the
necessity to change legislation to ensure that recurring state social support payments are
subject to the execution of decisions by means of deductions from earnings only. Consequently,
the government resolution of October 20, 2004 (No. 1001) entrusted the Minister of Labour
and Social Affairs with drafting and submitting an amendment to the Act on State Social
Support and entrusted the Justice Minister with a draft amendment of the Code on Civil Court
Procedure with a deadline of January 31, 2005, in both cases.

6. Domestic and International Relations

The Public Defender of Rights, his deputy and competent Office staff members developed
the following domestic and international relations in 2004:

The most significant progress made in the area of domestic relations was the
intensification of cooperation with chief regional representatives. On January 9, 2004, a
meeting of the Defender, his deputy and the Office lawyers with all regional authority directors
was held at the Office. A continuation of this meeting took place on June 3, 2004, when the
Defender attended a regular meeting by the panel of regional authority directors in Ceské
Budé&jovice. Furthermore, negotiations took place, for instance, with the representatives of
nearly all ministries, with the management of both the Czech Chamber of Executors, and that
of the General Directorate of Customs.

The Defender maintains steady close relations with the Government Council for Human
Rights and cooperates with its work committees and commissions on an ad hoc basis.

On August 31, 2004, the Public Defender of Rights met with Stanislav Gross, the new
Prime Minister. The discussion was primarily about cooperation between the Defender and the
Czech Government.

An account of domestic relations in 2004 cannot omit the meeting of the Defender with
representatives of legislative power. On October 27, 2004, the Defender was visited by Lubomir
Zaoralek, Chairman of the Chamber of Deputies of the Parliament and his accompanying staff.
Furthermore, during 2004, the Defender welcomed at his Office in Brno members of several
parliamentary committees of the Chamber of Deputies and the Senate.

As far as international relations are concerned, the visit by Nikiforos Diamandouros, the
European Ombudsman, from March 22 to 24, 2004, may be considered the most significant.
The purpose of his visit was to inform the Czech public of his work, of the protection of their
rights following accession of the CR to the European Union, and last but not least, to strengthen
relations with the Public Defender of Rights of the CR.

On April 15, 2004, an international conference entitled “The Position of the Ombudsman
in a Democratic State and the Rule of Law” organized by the Slovak Public Defender of Rights,
took place in Bratislava. The Defender attended together with a number of lawyers of the
Office. Contributions to the programme by Czech representatives focused primarily on current
issues involving implementation of the Public Defender of Rights Act and on the comparison of
Czech and Slovak legislation governing the position and powers of the ombudsman.

Continuous activities are in progress in a project of cooperation between the National
Ombudsman of the Netherlands and the Czech Public Defender of Rights. The project entitled
“Strengthening the Potential of the Ombudsman Institute”, is financed by the Matra
organization and comprises five blocks, each of which deals with a particular problem area. It
has been running since May 2004 and will be concluded in March 2005. The project objective is



10 Domestic and International Relations

to share experience and to draw a comparison of the methods of complaint handling in both the
institutions. The working language is English.

The Deputy Public Defender of Rights attended an international conference in Vienna on
June 22 and 23, 2004, organized by the Office of the Austrian Ombudsman on the topic of “The
Work of the Ombudsman in Relation to the Media”.

From October 4 to 6, 2004, the Defender met with his Austrian counterparts, Dr. Peter
Kostelka and Mrs Rosemarie Bauer. The Austrian representatives of the people and their
institution (the Volksanwalt) expressed their interest in practices employed by the Defender
and in his legal anchorage within the Czech legal system. During their visit to the Czech
Republic, they also met with the chairmen of the Constitutional Court, the Supreme
Administrative Court, and the Chamber of Deputies of Parliament.

On October 20 and 21, 2004, the Defender participated in a meeting of the ombudsmen
of Poland, Hungary, Slovakia and the Czech Republic in the High Tatras. The subject of
negotiations was primarily the effort to intensify mutual cooperation between ombudsman
institutions and a discussion of general issues related to the handling of complaints of the
citizens of these countries.

On October 5, 2004, the Defender received in Brno a delegation from the General
Prosecutor of Hungary.

On October 15, 2004, the Defender met with a delegation of the Petitions Committee of
the German Bundestag. This body carries out similar activities in Germany to the ombudsman
institute in other countries of the European Union. In December, the regional ombudswoman of
the Swiss canton Vaud visited the Defender to share interesting experience from the work of
the ombudsman on a regional scale.

On October 29, 2004, the Defender received a large delegation of the ombudsman of the
Korean Republic who was seeking experience at a number of European ombudsman
institutions. Similar intentions lead to a visit by a delegation of the chairman and members of
the Mongolian Parliament on January 22, 2004 and a visit by a delegation of members of the
Viethamese Parliament on September 6, 2004. In both cases, the members of parliament
sought experience and information on the legal anchorage and the specific nature of the work
of an established ombudsman institution, which they hoped to incorporate into the legal orders
of their own countries.
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II. THE MANDATE OF THE DEFENDER IN 2004

1. General Information on the Mandate of the Defender in
2004

1.1 Complaints Addressed to the Defender in 2004

The Public Defender of Rights registered a total of 4,415 new complaints in 2004.
Based on a comparison with the previous year, when 4,421 complaints were received by the
Public Defender of Rights, it is possible to say that the number of new complaints has levelled
out.

In 49 cases, the Defender initiated an inquiry on his own initiative. In such cases, the
Defender learns of a problem, from various sources, whether from the media or as a secondary
unrelated or general piece of information acquired in the course of regular inquiries, which he
considers it necessary to investigate. This legal power to act without a motion is significant and
almost unique within our legal order, although typical of institutions of the ombudsman type,
the rules for which should be as informal as possible.

The Number of Inquiries Opened on Own Initiative

Year Inquiries Opened on Own Initiative
2001 8
2002 36
2003 44
2004 49

Files opened in 2004 on own initiative include 18 so-called “files of particular
significance”, for the initiation of which the Defender employed this very power. As for other
activities by the Defender aimed at a general remedy exceeding the scope of inquiries into
particular cases, each of which has certain specific circumstances, it is more practical to
generalise from such particulars. In the case of the remedy of generally recurring problems or
of problems of any other particular significance, the Defender opens so-called “files of particular
significance”. These are generally inquiries lead on a higher level, induced by information
obtained in the course of investigating concrete complaints, whether those already concluded in
relation to the complainant or ones lead simultaneously. The decisive factor that determines
whether a file of particular significance is opened is the existence of a potential general impact
on a non-specific group of individuals and especially efforts by the Public Defender of Rights to
eliminate general shortcomings and failings of the system. The results of such activities by the
Defender are dealt with in detail in section III, which traditionally presents a generalization of
observations made.

As for the number of complaints received in the individual months of 2004, it is possible
to say that the fourth year in office by the first Czech Public Defender of Rights has seen the
distribution of complaints received throughout the year level out. Slight variations in individual
months are of no real consequence with respect to the large number of factors that influence
the behaviour of individuals in actively seeking out the help of the Defender (presentation of
particular problems by the Defender in the media or opinions expressed publicly by politicians,
the passing of new or the amendment of existing legislation, as well as the distribution of public
holidays and hence the timing of private activities by individuals).
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As far as assessments of the structure of complaints received according to the mandate
of the Public Defender of Rights are concerned, the trend of previous years continues with
further gradual increases in the agenda that falls under the mandate of the Defender, as
defined by the provisions of the Public Defender of Rights Act. On 31 December, 2004, the
number of admissible complaints came to 2,577, representing 58% of the total number of
complaints received. If we take into consideration the fact that in comparison with other long-
established European institutions of the ombudsman type, the delimitation of the mandate of
the Public Defender of Rights by Czech law is relatively narrow, this ongoing growing trend
warrants a very positive evaluation. The majority of the mentioned foreign institutions do not
by far attain such high percentages of admissible complaints.

The Ratio of Admissible and Inadmissible Complaints by Year
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The gradually decreasing number of complaints addressed to the Defender by
complainants in matters beyond the mandate does not, however, signify that the handling of
such complaints has become any less time consuming. From the very beginning, the Defender
has applied a principle, by which those complainants who address the Defender in such matters
will be informed of the scope of the mandate as defined by law and shall be, whenever
possible, afforded at least some elementary advice. For this reason, dealing with complaints
and handling matters that lie beyond the scope of the Defender’s mandate as defined by law
remains relatively time consuming. As such, it demands meticulous, convincing and often
repetitive explanations of the scope of the Defender’'s mandate, and often involves a
responsible recommendation to the complainant of whether to take further steps in the matter
to protect his/her rights and interests, and if so, how. (This issue is dealt with more closely in
section II).
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In order to evaluate developments in the structure of complaints received, complaints
are grouped into statistical categories according to the individual areas of public administration
or law, which they chiefly concern. Based on the number of complaints delivered from each
area, it is possible to trace, with a certain statistical precision, trends concerning problematic
legal liaisons within the whole of society. To put it simply, it is possible to trace the roots of
dissatisfaction and burdens felt by individuals and other members of society.

Number of Complaints Received in 2004 by Area

Complaints by Area Total Share in %
Land Law and Restitution 215 4.9%
The Public Health Service and Health Care 221 5.0%
Social Security 393 8.9%
Construction and Regional Development 369 8.4%
Taxes, Fees and Customs Duty 159 3.6%
Protection of the Environment 78 1.8%
Protection of the Rights of Children, Adolescents and the Family 105 2.4%
The Army, the Police and the Prison System 184 4.2%
Foreigner-Related Affairs 88 2.0%
Internal Administration 69 1.6%
Public Court Administration 242 5.5%
Transport and Telecommunications 85 1.9%
Administrative Sanctions and Protection in Accordance with Section 101 2.3%
Five of the Civil Code
Administration in the Area of Employment and Labour 72 1.6%
Supervision of Self-Governing Units, the Right to Information 28 0.6%
Other Unlisted Areas 168 3.8%
Total of Admissible Complaints 2577 58.4%
Bankruptcy and Bankruptcy Proceedings 62 1.4%
Matters of Civil Law 968 21.9%
Matters of Criminal Law 383 8.7%
Other Areas Outside the Mandate of the Defender 177 4.0%
Independent Competence of Self-governing Units 248 5.6%
Total of Inadmissible Complaints 1,838 41.6%
TOTAL 4,415 100.0%

The highest numbers of admissible complaints are traditionally in the area of social
security, construction and regional development, followed by public court administration,
especially with regard to undue delays in court proceedings, complaints on the public health
service and health care, and complaints from the area of land law. Of complaints that lie
beyond the scope of the Public Defender of Rights, the most common are generally those
complaining of problems pertaining to civil law.

If we compare the development in the number of complaints received in 2004 by area
with those received in each of these areas in previous years, a steady decline is apparent in the
number of complaints on matters of land law, owing especially to a sharp fall in complaints in
the area of restitution, although within this area a rise has been noted by the Defender in the
number of complaints on the settlement of ownership claims connected to the transformation of
cooperatives. The number of complaints on public court administration and social security fell
significantly, whilst the number of complaints related to foreigners stagnated. A sharp increase
on the other hand was characteristic of complaints, the subject matter of which dealt with
problems in the area of construction and regional development. Further details on the situation
and trends in each area in 2004 may be found in commentaries presented in the following
section of this Annual Report in connection with examples of complaints dealt with by the
Defender in the period under scrutiny.
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Inadmissible Complaints Received Each Year Grouped By Area
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The data in the bar charts display a comparison by area for the last four years. As in the
previous Report, it is necessary to note that the sudden fall apparent in the number of
complaints classed as “Other Unlisted Areas” in 2003 was ascribable to a new system of
classification of individual complaints. This system introduced at the beginning of 2003
following an evaluation of experience allows a far more detailed grouping and categorisation of
complaints and greater precision of statistical classification.

A gradual levelling-out of variations in the number of complaints received from each
region mentioned in the previous Report by the Defender continued more intensively in 2004.
This trend is ascribable above all to the rising humber of complaints submitted electronically,
though not one such complaint was provided with an electronic signature in 2004, despite the
fact that the Defender responds to electronically submitted complaints in this way. Due to
electronic communication with the Office of the Public Defender of Rights, the age structure of
complainants is changing in favour of younger complainants and at the same time the number
of complaints submitted by legal entities is also on the rise. Furthermore, the Defender
considers the implementation of the option to submit complaints via a form available on the
Defender’s website to be of great advantage as it encourages those submitting complaints to fill
in all the particulars of the submission, thereby avoiding the loss of time incurred by appeals to
the complainant to provide relevant data and the necessary information and documents.

The Number of Complaints Submitted Electronically in 2003 and 2004

Year 2003 Year 2004
Electronic Registry Complaints | Supplements | Complaints | Supplements
Electronic Submissions 352 546 453 867
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1.2 The Handling of Complaints in 2004

In 2004, the Defender processed a total of 4,469 complaints. Furthermore, he concluded
inquiries into 11 files of particular significance, the purpose and significance of which are
explained above by the Defender. This figure clearly shows that the number of closed files
slightly exceeds the number of complaints received. At the time this Report was drawn up, the
internal electronic file records showed that the Public Defender of Rights was handling a total of
867 open complaints. Some of the received complaints are dealt with relatively quickly; some
are in fact concluded immediately upon receipt. On the other hand, there are a number of
cases in the work of the Defender, the conclusion of which demands much time. This is
especially true of cases that require the complainant to complete files with further input data,
cases where the relevant authority obstructs the work of the Defendant who is then forced to
repeatedly press for its cooperation and its stance or when the remedy and elimination of
incorrect administrative practices calls for the successive application of all special powers
invested in the Defender. In such cases, the files in question may comprise as many as
200 documents.

In 2004, the Defender was successful in deepening the scope of individual inquiries and
in broadening the sphere of interest with a focus on removing the general causes of an
unfavourable state of affairs discovered during inquiries into complaints. In the year under
assessment, a significant rise was noted in the number of inquiries that were executed on-the-
spot, with a focus both on up-to-date file documentation of the relevant authority or several
relevant authorities, and above all on personal scrutiny of the situation in the field. This is
especially true of matters concerning planning permission and approval proceedings, the
protection of the environment, as well as matters concerning the protection of the rights of
children and adolescents, and the prison system. In 2004, the Public Defender of Rights and his
colleagues carried out a total of 248 on-the-spot inquiries.

In this respect, it is necessary to mention that in accordance with the provisions of
section two, paragraph four, of the Public Defender of Rights Act, the Defender delegated a part
of his mandate to his deputy, especially the agenda concerning the public health service and
health care, social security, the protection of the rights of children, adolescents, and families,
foreigner-related affairs, citizenship, and certain other agenda that lie beyond his mandate. In
these agenda, the Defender’s deputy exercises in full the mandate of the Defender in the sense
of the cited Act.

In order to secure the groundwork for inquiries into complaints at the place in question,
and under the provisions of section 25, paragraph 3, of the Public Defender of Rights Act, the
Defender also delegated power to specialist Office staff members in several cases.

Of the 4,469 complaints processed in 2004, the Defender suspended 1,649 of them,
largely due to lack of mandate, and in certain isolated cases for other reasons given by law (for
example due to the complainant’s failure to submit the required documents).

In 2,330 cases, the Defender assisted the complainant by providing extensive legal
advice, by clarifying the procedure whereby the complainant him/herself may exercise his/her
rights or claims, or he provided help in some other manner (the Defender acted as mediator
between complainant and authorities, terminated the inactivity of authorities by taking up the
matter himself, and so on), although otherwise unable to act in several of these cases due to
lack of mandate.

In 164 cases, inquiries by the Public Defender of Rights either failed to establish
maladministration by the authorities or did not find any inconsistency with the principles of
good administration, or found that maladministration had indeed occurred, but could not have
affected the subsequent decision (a minor formal shortcoming for instance).

Of the total 315 cases in 2004, where inquiries by the Public Defender of Rights led to
the establishment of grave maladministration by the authority in question or simultaneous
maladministration by a number of relevant authorities:

- In 256 cases, failings were remedied in the course of the inquiry by the authority itself or
with the aid of the Defender, who found the measures sufficient.

- In 46 cases, the Defender suggested, on concluding inquiries, to those authorities that had
failed to remove failings themselves, specific measures to remedy the established grave
shortcomings; the authority adopted these measures and the Defender accepted this.

- In inquiries in a further six cases, grave maladministration was established on the part of
the authority, which failed to rectify it and to adopt measures suggested by the Defender;
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the Public Defender of Rights was forced to impose sanctions for the negative approach of
the authority.
- In seven cases in 2004, the Defender exercised the special powers afforded to him by law.

2. Complaints within the Mandate of the Defender -
Commentary and Examples

The practice, whereby the Public Defender of Rights provides additional information on
the legal areas dealt with in the annual report for the previous year to facilitate a better grasp
of the general information on his work, has become a tradition that raises a very positive
response. It is, however, necessary to note that the grouping of complaints by area requires a
certain degree of generalization as the majority of complaints cannot be attributed to one
single branch of law, as is the case of every real legal relation, but usually touch upon a
number of them. Each branch of law is provided with a general commentary by the Defender to
begin with; for greater clarity, examples of complaints are introduced with a certain form of
“legal clause” as is customary in court practice.

In order to safeguard the obligation of secrecy imposed by the provisions of section
seven, paragraph two, of the Public Defender of Rights Act, details on the identification of
complainants and, whenever possible, the names of the bodies and authorities in question are
left undisclosed.

2.1 Land Law, Property Relationships Relating to Real Estate, and
Restitution

Property Relationships Relating to Real Estate and the Work of Land Registry
Offices

In 2004, 73 complaints dealing with these issues were received.

In land register management, the Defender met repeatedly with complaints in 2004
about the procedure of land registry offices during proceedings on the correction of errors. The
issue of the correction of errors in the land register has for some time now been at the focus of
his attention. For this reason, the Defender repeatedly addressed the central land surveying
and land register body — the Czech Office for Surveying, Mapping and Cadastre — with
reference to the limited competence of land registry offices to deal with error correction. The
Defender supports the view that under the provisions of section eight of the Cadastral Law,
corrections of entries that refer to rights should not be carried out as disputes over rights (as
well as over records thereof) are in essence discovery proceedings, which may be carried out
exclusively by courts (more on the correction of errors in section Il1).

As in the past, the Defender encountered several complaints in 2004 about inactivity by
the Land Registry Office in Prague. This office is one of the most overburdened offices
nationwide. This fact is the cause of long delays in registration and entry proceedings. The
extent of measures that may be adopted by the land registry office superior in the hierarchy to
improve the situation is limited by financial resources. The Defender noted that the relevant
land registry office had focused on improving the communication of staff with the public and is
training employees for this very reason. The Defender also values efforts by the office to rid
itself of the backlog of old entry documents that have not yet been entered into the land
register. The objective of these measures is to achieve a reduction in the present average entry
time at the office in question from the average time of four to six months to an anticipated
30 days. The Defender did not encounter any significant delays in proceedings by any other
offices.

Complaint Ref.: 1683/2004/VOP/SSB

Although proceedings on the entry of rights into the land register are not
governed by the Code of Administrative Procedure, it is necessary to proceed in
compliance with the general principles applicable to administrative proceedings. For
this reason, it is necessary to consistently apply the principle of promptness and
efficiency of proceedings so that it is possible to carry out the entry of rights as
quickly as possible without unnecessarily burdening the applicant with successive
requests from the office for additional information pertaining to the request for entry.
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The Defender opened an inquiry into the procedure of the former Land Registry Office in
Prague (hereinafter “land registry office”) on the basis of a complaint by V. S. who had tried in
vain since 2001 to accomplish the entry of his property right in his favour. Findings by the
Defender show that the entry had not been performed since 2001 for the reason that
documents submitted by the complainant were incomplete and additional related requisites and
documents had to be provided. However, the Defender indicated that doubts by the
complainant of the due execution of public administration by the land registry office in question
were legitimate. Requirements on the completion and specification of the request for the entry
of rights and its attachment were formulated vaguely and the request had to be completed with
additional information several times. Fuelled by misapprehensions on the part of the
complainant, attempts to achieve the entry subsequently split into two, and then three, entry
proceedings.

Thanks to inquiries by the Defender and the attention aroused due to the handling of the
complaint by the superior Czech Office for Surveying, Mapping and Cadastre, the complainant
eventually succeeded in the entry of property rights in his favour. In addition, the inquiry led to
the adoption of the following beneficial measure. In an effort to speed up the process of entry
into the land register at the land registry office in question, the management of the superior
land registry office adopted a change in procedure, whereby requests for entry are completed
prior to the entry itself. In the case that documents submitted for entry are not perfect or they
require additional information, the party to the action is sent those documents that require
completion only. The remaining documents are kept with the land registry office in order to
avoid unnecessary confusion on their return and subsequent reclamation. Thanks to this,
situations no longer occur whereby documents are mailed to and fro a number of times,
passing each other in the post, thereby impeding the final completion of documentation for
entry purposes.

The Settlement of Restitution Claims and the Work of Land Settlement
Offices

In 2004, 106 complaints dealing with this issue were received.

The mandate of the Public Defender of Rights in matters of restitution applies particularly
to the work of land settlement offices, which decide on land ownership in accordance with the
Act on Land. Statistical data imply that from a nationwide perspective, land settlement offices
have more or less closed restitution issues. At present, land settlement offices, especially those
in large cities (chiefly Brno and Prague), are now left with some 1,500 cases. In his work, the
Defender has most often encountered undue delays in restitution proceedings. In such cases,
the Defender was usually successful in that a decision in the matter was quickly issued. In
2004, however, the Defender again encountered cases on several occasions where the land
settlement office had issued a decision on a plot of land that had, in breach of the Act on Land,
been transferred to a third party by the liable individual. In such cases, the land settlement
office has no choice but to decide in favour of the restituent. However, the decision issued by
the land settlement office has a fundamental impact on the property rights of the third party,
who had acquired the land in question in good faith (information on restitution proceedings in
progress are not, in contrast to ownership disputes, entered into the land register).

The ban on transferring land continues to be breached by liquidators and administrators
of bankruptcy assets of liable persons who attempt to cash in land under restitution. Such
conduct will, however, no doubt become the source of future disputes over property rights. As
in previous years, the Defender received a number of complaints where he was unable to help
complainants. These cases concerned decisions by land settlement offices issued more than
three years before, matters subject to court rulings, and matters where persons sought
fulfilment exceeding the extent set down by the provisions governing restitution.

Complaint Ref.: 415/04/VOP/PL

The right of municipalities to preferential and free transfer of land intended for
development, exercised before the Czech Land Fund, may in certain cases affect
persons entitled in accordance with the Act on Land who possess a primary right to
the transfer of land managed by the Fund.

Mr J. N. requested the help of the Defender in a matter of restitution. He was unable to
recover land under restitution, which had belonged to his family. After 1948, the parents of Mr
J. N. were sentenced and imprisoned, and the plot of land in question was, among other things,
seized by the state.
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In 1992, the Land Fund in Z. issued a decision on the return of confiscated real estate to
Mr N. with the exception of the plot of land that had been assigned to a lawyer from the region
as early as 1990 by the then Municipal National Committee. Mr J. N., however, succeeded in
having this land transfer annulled by the then Prosecutor’s Office, and returned under the
ownership of the state and under the management of the Czech Land Fund (hereinafter “LF").
The Land Settlement Office in Z. issued a decision on the restitution claim in 1992. Due to the
lapse of time, the Land Settlement Office could not additionally issue a decision that would
approve the return of the land to the restituent. A reopening of proceedings was no longer
possible.

From 1996, the restituent unsuccessfully sought to exercise his claim to an alternative
plot of land with the LF. Subsequently in 1998, the plot was marked out for development in the
zoning documentation by the city of Z. In doing so, the city acquired legal entitlement to
preferential and free transfer of this land. The Municipal Authority, however, concluded in 2001
that it would not surrender its entitlement to this transfer of land. The Defender addressed a
personal letter to the Z. City Mayor, pointing out the injustice inflicted upon the family of Mr J.
N. after 1948 and again after 1990, and emphasized his belief that Mr J. N. possessed moral
entitlement to the plot instead of the city. The City Mayor subsequently informed the Defender
that he agreed, that the matter had been discussed by the Z. Municipal Council, and that it had
concluded it would surrender its entitlement to free transfer and at the same time would annul
its past contrary decisions in the matter. This proposal was submitted by the City Mayor to the
Z. Municipal Authority for approval, which issued a similar decision. Mr J. N. was thus presented
with the option to once again exercise his claim to the plot. He has concluded a contract with
the LF on its transfer and a proposal has been submitted for registration of property rights in
the land register.

Claims on Property Shares within Cooperatives
In 2004, 36 complaints dealing with this issue were received.

The Defender received a number of complaints concerning the settlement of property
shares within cooperatives. Given that in such cases administrative authorities play no role, at
this phase of legal relations such cases are outside the mandate of the Defender, who is limited
to merely providing complainants with elementary information and explanations of the legal
state of things (for further information see section I1).

In land issues, the Defender met with complaints expressing dissatisfaction with the state
(namely the area, type and location) of the land offered. In such cases, however, steps taken
by the land settlement office are usually compliant with valid legislation (reasonable limits are
adhered to). Considering that the right to property is one of the basic rights of each individual,
the Defender would consider it beneficial if the state paid greater (also financial) attention to
land issues, especially in cases where agricultural plots of land owned by several persons are
inaccessible (they have been incorporated within large land aggregates) and the owners of
these plots are unable to manage them independently or to dispose of them freely.

Complaint Ref.: 4285/04/VOP/PL

In many cases, the currently available legal steps for the recovery of debt for
the purposes of settling the property shares of individuals in agricultural
cooperatives fail to lead to real settlement of such debts by the liable individual.

The Public Defender of Rights was addressed by Mrs B. concerning Agricultural
Cooperative F., which was in liquidation (hereinafter “the cooperative”) and had failed to settle
her property share. Negotiations with the cooperative had been unsuccessful. The cooperative
was declared bankrupt. Mrs B. exercised in full the procedure valid under current legislation
and filed her claim with the relevant court within the specified deadline. However, the Public
Defender of Rights verified by means of an extract from the companies register that as of
October 2004, a court ruling was in force annulling bankruptcy proceedings due to insufficient
property of the debtor.

Such a situation does not allow for any anticipation of a future settlement by the
cooperative on grounds of Mrs B.’s legally filed claim, and as such, not even as part of the
subsequent liquidation of this company, void of any property. The likely next step is that the
company shall cease to exist through deletion from the companies register.
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The matter was clarified to Mrs B. An explanation was given with respect to current
legislation, which does not permit any other solution and therefore renders the Public Defender
of Rights unable to recommend any steps that would lead to settlement of her claim.

2.2 The Public Health Service and Health Care

Health Insurance Premiums and the Work of Health Insurance Companies
In 2004, 44 complaints dealing with this issue were received.

Last year, individuals continued to address the Public Defender of Rights relatively
frequently with requests for inquiries into the procedure of health insurance companies. In such
cases, an investigation was subsequently held into their procedure in administrative
proceedings initiated in the matter of health insurance premium arrears and penalties. In
several cases it was found that the health insurance company had not acted correctly under
valid legislation, or had acted in contravention of the principles of a democratic state and the
rule of law and of the principles of good administration. In other cases, ignorance of valid
legislation was found on the part of complainants. In each such case, the complainant was at
least provided with a detailed explanation of the matter; at the same time, a recommendation
was made of possible further action in the matter. In one case, the complainant was made
aware of the option to object on grounds that the premium arrears and penalties are covered
by the statute of limitations. A period of five years had namely lapsed without any efforts by
the health insurance company to determine or assess the premium amount. Several individuals
were informed of the option to request a decrease or remission of penalties under the institute
of abatement of the harshness of the law and of the option to agree an instalment plan with the
insurance company in question.

Shortcomings in communication between the employees of health insurance companies
and policyholders, reflected upon by the Defender in previous years, still remain. The
employees of health insurance companies are not always able or willing to provide policyholders
with a clear and adequate explanation of their rights and obligations laid down by current
legislation, which is a breach of the principles of good administration. During inquiries in 2004,
the Defender repeatedly pointed out that it is necessary to apply the same approach to all
policyholders in similar cases, for example, when answering requests for the abatement of the
harshness of the law. Frequent failings were found in this area.

Complaint Ref.: 1392/2004/VOP/EH

If, upon returning from abroad and reregistering with the health insurance
company, the policyholder fails to submit proof of his/her health insurance for the
period for which he/she had deregistered from the public health insurance system in
connection with a long-term stay abroad, the policyholder is then obliged to repay the
premium arrears, as he/she thus failed to fulfil the conditions defined by the Act on
Public Health Insurance.

Mr L. R. addressed the Public defender of Rights to complain of the conduct of the
health insurance company in connection with its request for the payment of health insurance
premium arrears and penalties for the period of his long-term stay abroad, during which he had
deregistered from the public health insurance system.

After reviewing the steps taken by the health insurance company, the Defender
concluded that the recovery of arrears for the period of the complainant’s stay abroad is
compliant with current legislation. The policyholder had indeed stayed abroad in the years
2002-2004 and had declared his intention of a long-term stay abroad prior to his departure. On
his return, however, he failed to provide proof of health insurance for the period of this stay. He
had indeed chosen not to take out health insurance, considering it unnecessary. By failing to do
so, he had failed to meet the obligation defined by law, in spite of having been duly informed
prior to his departure. The form supplied by the health insurance company, filled in and signed
by the complainant prior to his journey abroad, contained instructions in accordance with
current legislation. The health insurance company in question therefore had no alternative but
to request repayment of health insurance premium arrears for the period of his absence.
Following an explanation of the matter, the complaint was laid aside as clearly ill-founded.
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The Work of Public Health Protection Authorities
In 2004, 31 complaints dealing with this issue were received.

A number of individuals complained to the Defender of noise made by service
establishments, restaurants, discos and bars, pubic music performances, even playgrounds.
Individuals objected to the breach of noise limits, disruption of pleasant living conditions,
inaction by regional health authorities, and insufficient cooperation by them with relevant
planning authorities. The source of these problems is often a failure to respect the stance
previously issued by the relevant regional health authority representative or failure by the
planning authority to implement such a stance into the final building approval, reviewing of
which is later impossible due to time elapsed

Certain regional health authorities deny the competence to monitor noise pollution levels
at restaurants and similar establishments on grounds that this concerns the vocal expression of
individuals, which cannot be measured under the Government Resolution on the Protection of
Health against Detrimental Impact of Noise and Vibration. Planning authorities refuse on the
other hand to take any action in the matter of reducing noise levels on grounds that
instructions to carry out necessary adjustments cannot be given unless a breach of noise levels
is ascertained. The Defender also encountered a case where measurements had not been
carried out as, according to the regional health authority, the matter concerned a public music
performance, a random event. It considered this public music performance, organized yearly,
to be a random event. In the opinion of the Defender, however, both the regional health
authority and the planning authority possess the power to adopt measures to reduce noise
levels.

In the case of playgrounds, regional health authorities deny the competence to deal with
these issues on the grounds that this concerns noise emitted by the voices of individuals in a
public area, and therefore, although measurements may be carried out, the results thereof
cannot lead to any sanctions or other measures under the Act on Public Health Protection.
Planning authorities often deny that playgrounds are constructions as defined by Public
Construction Law and hence deny having any authority over them.

The Defender is often addressed by individuals complaining of inactivity of administrative
authorities who ignore their repeated appeals to look into complaints on the presence of mould
in their apartments. Situations occur, whereby the regional health authority refuses to deal with
the issue on grounds of insufficient competence and refers the individual to the relevant
planning authority, which in turn refers the individual back to the regional health authority.

In the opinion of the Defender, denial of competence and referral to another
administrative body, as well as lack of cooperation between individual administrative authorities
and little or no effort to actively solve competence disputes, all serve as proof of the
inefficiency and poor quality of public administration. Such conduct breaches the principles of
good administration, which without doubt include dealing with complaints without undue delay
and, should the matter fall under the competence of more than one administrative body,
addressing the issue jointly.

These conclusions led the Defender to open an own initiative inquiry to gather
information on the application of the law, clearing up confusion on its interpretation, and
unifying the procedure of relevant public administrative authorities.

Complaint Ref.: 287/2003/VOP/SN

In the case of complaints on the breach of noise limits through the utilization of
a construction where no discrepancy with the final building approval is deduced, it is
possible to deal with the matter under the Building Act, which governs the conditions
for ordering so-called necessary construction work, providing that there is a public
interest (protected in general by the Act on Public Health Protection) in such a
measure. In such cases, cooperation between the planning authority and the relevant
health authority is desirable.

The Public Defender of Rights was addressed by an association of residential unit owners
from the town of P., represented by Mr K. (hereinafter “the complainant”) with objections to
the procedure of the department of housing construction (hereinafter “the planning authority”)
in dealing with complaints and suggestions put forward by the complainant about noise
pollution (the breach of permitted noise levels) resulting from music performances. In the
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complainant’s opinion, the cause of the current state of affairs is the utilization of this building
in contravention of the issued building approval.

In an inquiry, the Defender found that the subject matter of the approval in question was
not explicit and comprehensible enough to reach a clear conclusion on whether the utilization of
the building was in compliance or in contravention of it. This building approval is without doubt
vague and, as such, illegitimate. In spite of initial delays, procedural discrepancies, and
inadequate cooperation between the planning and health authorities, an effective solution was
eventually accomplished through the application of section 87 of the Building Act. Although
handling the case demanded quite some time, the owner of the building in question finally
respected the decision of the planning authority and compiled project documentation as a basis
for subsequent approval by the planning authority according to the cited law.

Health Care and Other Competences of the Ministry of Health
In 2004, 146 complaints dealing with this issue were received.

The Public Defender of Rights again reviewed a number of complaints about the
procedure of authorities during inquiries into complaints and the handling of complaints on
afforded health care and on the conduct of medical staff. Shortcomings were found in this area
chiefly in the handling of complaints, which most often concerned failure to observe deadlines,
inadequate or blatantly incomplete information given to complainants, and cases where
complaints had been left wholly or partly uninvestigated. Some regional authorities forwarded
complaints to the Czech Medical Chamber for investigation or handling, which the Defender also
considers to be incorrect. In cases where doubts arise as to the observation of correct
procedure in the provision of health care, regional authorities should set up a regional expert
committee to investigate such cases.

As for complaints that are not about authorities but about health facilities or individual
doctors, the Defender clarified the scope of his mandate and advised of further possible steps.
At the same time, complainants were asked to address the Public Defender of Rights again
should their complaint to the given authority remain unsettled or be handled incorrectly.

This year also saw several individuals call the attention of the Public Defender of Rights
to the fact that they were unable to obtain information contained within their medical
documentation or within the medical documentation of a close deceased individual. This issue is
not yet explicitly governed by the Act on Public Healthcare, despite the fact that the Ministry of
Health has been notified of the absence of legislation by the Defender for the second year
running. Although the Government obliged the Minister of Health in a resolution from January
13, 2003, to draw up a draft amendment to the Act on Public Healthcare safeguarding the
rights of next-of-kin of the deceased to access to all information collected on him/her in
medical documentation, the Ministry has failed to present this amendment to the Government.
In certain cases, a particular section of the mentioned government resolution has not been
adhered to, as it obliges the Minister of Health to safeguard, prior to the amendment of the Act
on Public Healthcare, that next-of-kin of the deceased are duly informed. This right is namely
afforded to them on grounds of legislation of a more general nature, incorporated in the Civil
Code (the protection of personal rights).

Given that this area is not yet governed by law, the Defender at least provides
individuals who encounter this problem with information on the government resolution in
question, drafted on the basis of the Defender’s legal opinion. The enforcement of this
interpretation of law has lately been aided by the support of the Czech Medical Chamber, which
has identified with the Defender. It has issued a press release in connection with publicity in
the media about the surrender of medical documentation to the wife of the deceased Ivan
Hlinka. Following repeated warnings of the lack of legislation governing this issue by the
Defender, the Ministry prepared a draft amendment that reflects his requirements. At present,
this matter is being discussed in an inter-ministerial amendment procedure. Following the
consideration of all suggestions, it will be presented to the Government.

Complaint Ref.: 3414/2003/VOP/PM

In order to safeguard that the guardian of a mentally-handicapped person is
able to effectively protect his/her right to health and to exercise related rights, the
guardian must be informed in due time by the social care establishment of the client’s
transfer to hospital and of his hospitalisation. Such a procedure is in the client’'s
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interest and facilitates the execution of necessary medical examinations and the
command of the situation in general.

The Public Defender of Rights inquired into a complaint by Mrs J. U. on the conduct of the
employees of a social care establishment (hereinafter “the establishment”) in providing R. K.,
her mentally-handicapped son, with care. The establishment failed to inform her, the court-
appointed guardian of R. K., of her son’s health complaints and his transfer to hospital. During
this transfer he was not accompanied by any employee of the establishment. The
establishment’s medical staff also neglected the care of her son. In hospital, communication
with the patient deteriorated significantly. He refused to be examined and was therefore
“strapped” to the bed. He was subsequently transported back to the establishment where his
condition worsened. The following day, it was necessary to take him to hospital again, where
he underwent surgery in the afternoon. It was not until the evening that his mother was
informed of the operation. The next day R. K. died of septic-toxic shock.

The Public Defender of Rights concluded that the establishment had erred in failing to
inform the guardian of its mentally-handicapped client of his transfer to hospital and in failing
to provide the client with accompaniment by an employee of the establishment. In failing to
inform the guardian of the hospitalisation of her son, the establishment prevented her from
exercising her rights and performing her obligations as a guardian. Her presence would have in
all probability also facilitated the execution of the necessary examinations and may have
considerably influenced the whole situation. R. K. should have been accompanied to hospital by
a member of staff at least, especially since his hospitalisation was expected. The presence of a
familiar person may have eased the entire situation. In proceeding in this manner, the
establishment also breached an internal regulation, as the obligation to immediately inform the
guardian of changes in the client’s health condition and to accompany the client to health
facilities had been confirmed in writing by the director as early as 2002.

2.3 Social Security

State Social Support and Social Welfare Benefits
In 2004, 131 complaints dealing with this issue were received.

In the area of social welfare benefits and state social support benefits, the Public
Defender of Rights continued in 2004 to deal with the work of relevant administrative bodies
that issue decisions on benefits. Maladministration by them included especially the inadequate
fulfilment of their obligation to inform claimants and benefit recipients of the deciding factors
that determine entitlement to benefits, inactivity by the authorities, and failure to observe the
principles of good administration. The Defender observed a drop in the number of complaints
related to the calculation of household costs for the purposes of determining the amount to be
paid in social welfare benefits. This is evidently a reflection of better fulfilment by authorities of
their obligation to inform and of better awareness on the part of benefit recipients. In
connection with the amendment of the Act on Social Need, the Public Defender of Rights paid
heightened attention to complaints related to its application and interpretation.

As far as state social support is concerned, the Defender established maladministration
on the part of administrative authorities that based their decisions on granting state social
support on grounds of failure by claimants to meet the condition of permanent residence in the
Czech Republic. The claimants and recipients under joint assessment for state social support
were asylum seekers (only up until 1/1/2004, as of when Act No. 453/2003 Coll. explicitly
excludes asylum seekers from the sphere of potential recipients of state social support), where
their visas did not follow directly on to one another. The practise by administrative bodies,
whereby the permanent residence of an asylum seeker is considered to be a 365 day
uninterrupted stay, that is 365 days of visas that follow on to one another consecutively, is
considered wrong by the Defender. The Defender referred the matter to the Ministry of Labour
and Social Affairs, the author of this interpretation of the law.

Complaint Ref.: 1283/2003/VOP/ZG

In proceedings on the granting of state social support, registration of the place
of residence by an asylum seeker is wholly independent of whether he/she possesses
a valid visa. For this reason, the period of so-called legitimate stay must not be
confused with the period for which a foreigner merely registers his/her place of
residence in accordance with the Act on Asylum.
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The request by Mrs E. T. for state social support (child benefit) was turned down as the
person under joint assessment, the father of the children, was party to an action on the
granting of asylum and had failed to meet the prerequisite of permanent residency in the Czech
Republic under the provisions of the State Social Support Act. In January 2001, the duration of
the visa had been interrupted, as renewal of the visa had not been requested until a day after
its expiration. The complainant raised the objection that the father had resided in the Czech
Republic continuously for a period of more than three years. Persons entitled to support under
the Act on State Social Support are those individuals who de facto reside in the Czech Republic.

Registration of the place of residence by an asylum seeker is entirely independent of
whether he/she possesses a valid visa. For this reason, the period of so-called legitimate stay
must not be confused with the period for which a foreigner merely registers his/her place of
residence in accordance with the Act on Asylum. The authority erred in that it deduced on
grounds of a statement by the Foreign Police that the person under joint assessment with the
complainant had failed to meet the prerequisite of permanent residence and, in doing so,
deprived the complainant of social support. The administrative body had, in this case, failed to
comprehend fully the difference between both pieces of legislation governing the residence of
foreigners (the Act on the Residence of Foreigners and the Act on Asylum) and judged the
whole case incorrectly according to the Act on the Residence of Foreigners, which, however, is
not applicable to this case. Since the authority disagrees with the legal opinion of the Defender,
the Public Defender of Rights has initiated negotiations at the level of the Ministry of Labour
and Social Affairs, with the aim of reconciling the interpretation and application practices on a
nationwide scale.

Pension Insurance Payments, Proceedings Governing Them, Pensions with
Foreign Elements

In 2004, 208 complaints dealing with these issues were received.

The Public Defender of Rights is most often addressed by complaints on decisions by the
Czech Social Security Administration (hereinafter “CSSA”) in Prague on matters of pension
payments. Fewer complaints are submitted by individuals complaining of the work of each of
the regional social security administrative authorities. The majority of complaints are related to
retirement pensions, followed by disability, survivors’, and orphans’ pensions. Although
complaints on matters of retirement pensions are varied, it is possible to generalize by saying
that individuals most often contest decisions on the granted pension amount. As far as
disability pensions are concerned, decisions on the dismissal of claims are those most often
contested. The most frequent reason for dismissal is the failure to meet one of two conditions
for entitlement to a disability pension, be it the insufficient duration of insurance or the fact
that the health condition of the claimant does not correspond to any of the given categories for
a disability pension.

As in the previous Annual Report on Activities, the Defender considers the approach to
individual inquiries by the CSSA to be exemplary. Complaints that object to the present
legislation governing retirement and disability pensions are but a few. Changes in legislation
suggested by complainants are mostly unsubstantiated or not feasible without prior
comprehensive reform of the pension system.

Complaints related to survivor’s (widow’s and widower’s) pensions and orphan’s pensions
are of a directly opposite nature. They chiefly concern changes in valid legislation and only in
isolated cases do they concern specific decisions on pension payments. In the case of survivor’s
pensions, complaints concern the unequal position between women, who were granted a
survivor’s pension prior to January 1, 1996, governed at that time by Act No. 100/1988 Coll. on
Social Security, which included a threshold for the calculation of the maximum possible sum to
be paid out as a pension, and those women granted a survivor’s pension after this date, under
Act No. 155/1995 Coll., which has no such threshold. It should be added that this problem has
received repeated attention in the media, to no avail. Its remedy requires the amendment of
current legislation. Persons who submit complaints on orphan’s pensions most often object to
entitlement to an orphan’s pension depending on the fulfilment of conditions for entitlement to
the retirement pension of the deceased after 1/1/1996. Further details on orphan’s pensions
may be found in section III.

Traditionally, there have been many complaints on the application of the Agreement on
Social Security between the Czech Republic and Slovakia, on decisions by the Minister of
Labour and Social Affairs who dismissed requests by them for the abatement of the harshness
of the law, and on undue delays in the aforementioned proceedings. The Deputy Public
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Defender of Rights lead talks with the Minister of Labour and Social Affairs last year aimed at
broadening the circle of individuals whose requests are satisfied. In the Deputy’s opinion, the
ideal solution would involve a change in the current Agreement, as the search for a threshold
for “harshness”, which is to be remedied by intervention on the part of the Minister, is a never-
ending process owing to the great diversity of cases. As far as undue delays in proceedings on
the abatement of the harshness of the law are concerned, under new legislation and as of
January 1, 2004, general provisions governing administrative proceedings no longer apply.
Since there exists no legal entitlement to the satisfaction of a request and since the Minister’s
decision is not subject to review by court, the leeway for intervention by the Public Defender of
Rights in this area is limited to establishing the state of the request in the procedure and to
accelerating the process.

Other complaints pertaining to the issue of pensions with foreign elements are sporadic.
They concern both the application of different agreements on social security and situations
where entitlement to a retirement pension cannot be granted due to the absence of such an
agreement.

Complaint Ref.: 2309/04/VOP/PK

The Czech Social Security Administration issued a new decision to rectify its
previous error, which granted the complainant a full disability pension, however, at
the wrong, minimum level. The Public Defender of Rights achieved redress of the
error in that the study period was rightly included within the insurance period. The
complainant was reimbursed the underpayment.

Mr Z. R. complained of the decision by the Czech Social Security Administration
(hereinafter "CSSA”) in Prague granting him a full disability pension (hereinafter “FDP"). The
complainant’s FDP was influenced considerably by the exclusion from the insurance period of a
three-year study period at a special practical school. He was granted a minimum pension in
spite of his entitlement to a pension several times higher.

Proceedings on the granting of pension insurance payments are initiated on the basis of
written requests on official forms issued by social security bodies and are drawn up by those
organisations and regional social security administrative authorities that receive the request for
a pension. Documents that serve as grounds for a decision by the CSSA are managed and
presented by regional social security administrative authorities, which also provide individuals
with expert advice in social security matters. The CSSA had based its decision on a request that
did not include all the relevant facts, and therefore the error had occurred on the part of the
regional social security administration, which had failed to proceed in compliance with the
above-mentioned provisions of the law.

The CSSA did not request details from the vocational training school on the studies of the
abovementioned individual prior t01999 till it was called on to do so by the Defender on
16/7/2004. The fact that Mr Z. R. had attended this school was apparent from the
substantiation of a ruling of the Regional Court in Hradec Kralové dating from February 3,
2004. Despite this, the CSSA issued a decision on 14/5/2004 granting the complainant a
minimum FDP on grounds of failure to meet the conditions for entitlement to a pension on
4/ 6/1997 for reasons of insufficient duration of insurance. The Defender concluded that an
error had occurred whereby the provisions of the Code of Administrative Procedure had been
breached. The CSSA had not based its decision on an exact and comprehensive evaluation of
the real state of affairs and had failed to obtain, for this purpose, the necessary groundwork for
its decision.

Other Social Security Agenda
In 2004, 54 complaints dealing with this issue were received.

In 2004, the Defender dealt with the issue of compensation under Act No. 261/2001 Coll.
The Public Defender of Rights held talks in November 2004 with officials from the Czech Social
Security Administration on 