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FOREWORD BY THE PUBLIC
DEFENDER OF RIGHTS

If you read the annual summary reports of the Public Defender of Rights in the
previous years, you can now see that this year’s report looks substantially dif-
ferent. This is the 15th such report issued by the Office of the Public Defender of
Rights since its establishment. In recent years, the form of the report changed
several times, but its basic concept remained the same. This time, the change
is fundamental. | opted for this change after careful deliberation and discussion
with my colleagues. | was motivated to do so by my experience with draft-
ing of the previous report and the thoughts | had at the time. | felt that our
language was too complicated, too “legalese” and, in some places, borderline
incomprehensible. | asked myself a question: who is going to read this and will
they understand it? Preparing such a report takes a lot of effort - does it serve
a purpose, aside from complying with my statutory duties? This is when | decid-
ed to change the concept of the annual summary report (as well as its title) and
make it more accessible to the general public.

However, this was not the only reason for the change. For roughly a year now,
anyone can search the Internet register of the Defender’s opinions (in Czech:
ESO) - a fulltext search and search by the individual areas of law or the indi-
vidual sections of laws are available. In addition, we continue to publish collec-
tions of the Defender’s opinions - last year, we summarised our experience with
the State administration of courts and water protection. We will also publish
separate summary reports on protection against discrimination and protection
of individuals against ill-treatment with further details. Quoting the individual
case-studies in this annual report would thus serve no purpose, so | decided to
try and introduce the variety of topics present in the work of the Office of the
Public Defender of Rights in a3 more concise, but also more vivid, fashion.

Last but not least, | wished to make it clearer that the Ombudsman’s work is
a team effort. Without renouncing the responsibilities associated with the office
I hold, | want the public to know that the Defender’s opinions are based on the
work of my many colleagues, to whom | would like to express my gratitude. For
this reason, the report no longer speaks of the Defender in the third person, but
uses the plural “we” to point out the co-operation between the expert employ-
ees of the Office (the lawyers in particular) and me or my deputy, JUDr. Stanislav
Krecek. | must also mention the employees of the filing service, who take great
care to check the texts published by the Office, as well as all the others who en-
sure smooth everyday operation of the Office.

We wish you a pleasant reading!

Anna Sabatova, 22 February 2016


http://eso.ochrance.cz

JUDr. Stanislav Krecek

f0rAnna STRCERERAD. Deputy of the Public Defender of Rights

Public Defender of Rights
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»» Recommendations to

the Chamber of Deputies

Success rate of the legislative
recommendations submitted
by Anna Sabatova as the Defender

change was achieved 270/0

change is being prepared 330/0

no change 400/0

Based on her findings, each year the Defender submits to the Chamber of
Deputies a number of recommendations concerning changes in legislation.
The Chamber of Deputies may use the recommendations as a basis for
bills submitted by the Deputies and discuss the recommendations in its
committees. In cases where a comprehensive change to legislation is
required, the Defender recommends that the Chamber of Deputies request
necessary co-operation from the Government.

The Defender’s recommendations in 2015

1/ The minimum assessment base
for public health insurance
premiums payable by employees

Insurance premiums for public health insurance
equal 13.5% of the assessment base, which
corresponds to employees’ income from em-
ployment. One third of the insurance premiums
is paid by the employee and the remaining two
thirds by the employer. However, if the employ-
ee’s income is lower than the minimum salary
(which also constitutes the minimum assessment
base), the employee is required to pay insurance

premiums in the amount corresponding to 13.5%
of the difference between the minimum and the
actual salary.

The law thus disproportionally affects the low-
est-income employees who are working part-
time jobs. Indeed, this is the typical situation
when the employee’s salary is below the mini-
mum salary. With exception of cases where the
minimum assessment base is not applied, these
employees do not pay insurance premiums based
on their actual income, like other employees, but
are required to pay the health insurance balance
from their already low income.
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The minimum assessment base (i.e. the mini-
mum contribution paid by each insured person)
alongside State contributions ensures sufficient
funding for the public health insurance sys-
tem. However, the Defender still considers the
above-described burden unjust, especially if the
employees in question are unable to choose the
number of hours they work per week and can-
not secure another source of income. Currently,
the employer has the duty to pay the contribution
from the balance only in cases of “obstacles on
the part of the organisation”, i.e. impediments to

work, and not in case of systematic use of part-
time employment.

There are approximately 13,500 employees
working part time jobs at minimum hourly rates.
Some of these employees are eligible for an ex-
ception from the minimum assessment base. The
public health insurance system would thus suffer
no serious shortage even if all these employees
paid insurance premiums based solely on their
actual income.

©

The Public Defender of Rights recommends to the Chamber of Deputies to request that the
Government submit a draft amendment to Act No. 592/1992 Coll., on insurance premiums for
public health insurance, as amended, relieving the employees, under set conditions, of the duty

to pay insurance premiums in the amount of 13.5% of the difference between the actual and the
minimum assessment base; or, alternatively, reducing the amount of the premiums paid to 4.5%.

2/ Standards for staff and material
and technical resources for
residential social services

The systematic visits to social services facilities
for the elderly showed that some registered fa-
cilities lacked sufficient material resources for
providing care, or were insufficiently staffed,
which resulted in ill-treatment of the clients. The
conditions of registration for the provision of so-
cial services are laid down in the Social Services
Act. However, the Act does not set sufficiently
clear and predictable requirements for staff and
material and technical resources necessary for
the individual types of services, and hence fulfil-
ment of the conditions for registration does not
guarantee safety and quality of the social servic-
es provided. In addition, the legal regulations do

not provide sufficient means of cancelling regis-
tration when the above shortcomings are found.

Therefore, the Defender recommended that the
Ministry of Labour and Social Affairs define the
standards for material and technical resources in
the provision of residential social services through
an implementing regulation. This requires insert-
ing the relevant authorisation into the Social
Services Act.

The Ministry promised the Defender to regulate the
registration conditions through a “major amend-
ment” to the Social Services Act effective from
1 January 2017. Considering the expected scope
of the amendment, the Defender is concerned
that the planned effective date will be postponed.
However, the Defender believes that such an im-
plementing regulation is crucial and urgent.

©

The Public Defender of Rights recommends to the Chamber of Deputies to include, by means of
a Deputies’ motion, new paragraph 5 into Section 79 of Act No. 108/2006 Coll., on social services,
as amended, in the following wording: “The minimum requirements for personnel, material
and technical resources in residential social services are defined by an implementing requlation”,
and to include, in Section 119, the words “Section 79 (5)” after the words “Section 76 (1)”".

10
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3/ Public health insurance
of individuals undergoing
institutional protective treatment

Persons undergoing protective institutional
treatment (aside from imprisonment) must pay
public health insurance premiums themselves,
even though the State pays insurance premi-
ums for persons in preventive detention (i.e.

“involuntary commitment”), custody or impris-
onment. The Defender considers such unequal
approach unjustified.

In September 2011, the Ministry of Health prom-
ised the Defender to list the aforementioned
persons in Section 7 (1) of the Public Health In-
surance Act “within the next amendment to the
Act”. However, none of the amendments pre-
sented to date have brought this change.

©

For this reason, the Public Defender of Rights recommends to the Chamber of Deputies to include,
by means of a Deputies” motion, persons in protective institutional treatment in the list given in
Section 7 (1)(i) of Act No. 48/1997 Coll., on public health insurance, as amended, for example
by changing the wording as follows: “persons in custody, imprisonment, preventive detention or

protective institutional treatment.”

4/ Parental allowance - consent of
the second parent and choice
of the method of drawing benefits

The State Social Assistance Act makes payment
of benefits conditional on consent of the entitled
person and persons being assessed together
with him or her, where the relevant govern-
mental authorities and other institutions are
supposed to inform the relevant labour office of
facts important for the decision on granting the
benefit and its amount (such as the income, the
fact the person is a dependent child, and other
facts).

Dependent children and their parents are, barring
exceptions, always assessed together. However,
some parents applying for parental allowance
are not able to obtain the consent (signature)
of the other parent of the child since they do
not live together or their relations are not good.
In cases where the child’s parent does not want
to draw benefits on the basis of earnings of the
second parent, the signature of the other parent
is merely a formality; no information is obtained
about him or her. Nevertheless, the labour
office cannot decide in the matter and grant the
allowance. The Defender obtained a support-
ing opinion from the Office for Personal Data

Protection. It states that consent is not necessary
as labour offices have statutory authorisation to
request such information.

The law stipulates the rules for drawing the pa-
rental allowance during the first 4 years after
the child’s birth: the allowance is CZK 7,600 in
the first 9 months, falling to CZK 3,800 in the
rest of the period. Employees with sufficient in-
come and self-employed individuals who have
voluntarily paid sufficient sickness insurance
premiums may choose faster drawing of the pa-
rental allowance (up to CZK 11,500 a month).
However, the maximum amount may never ex-
ceed CZK 220,000.

The Defender repeatedly encounters complaints
from economically active persons who had paid
taxes and contributed to the pension scheme
before the childbirth, but were denied the possi-
bility of choosing faster drawing of the parental
allowance because they had not participated in
the voluntary sickness insurance scheme. This
issue also affects students and economically
inactive people. As all manners of drawing the
allowance are capped by the same maximum
amount, the Defender believes that it would be
just to allow other groups of parents to choose
the manner of drawing the parental allowance.
The Defender discussed this possibility with
Ministry of Labour and Social Affairs.

11
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©

The Public Defender of Rights recommends to the Chamber of Deputies to request that the
Government submit a draft amendment to Act No. 117/1995 Coll., on State social assistance, as
amended, which:

— would abolish, for reasons of redundancy, Section 50 of the Act, which imposes the duty on the
entitled person and the person assessed together with him or her to give consent to obtaining
the facts relevant for granting the benefit and its amount;

— would allow other groups of parents to choose the manner of drawing of the parental allowance.

5/ “Antenna dispute” between the
owner and user of a building

The Electronic Communications Act stipulates
the duty of the building owner (apartment
building or non-residential premises) to enable
users of the building to receive radio and TV
broadcasts and to establish internal communica-
tion lines for the public communication network,
including a switchboard and a network termi-
nation point. Any disputes between the owner
and the user are to be resolved by the construc-
tion authority in co-operation with the Czech
Telecommunication Office (instead of a court).

The Defender and her predecessor found that
the construction authorities were often un-
aware how to deal with such disputes and

remained inactive or proceeded inconsistently.
This was due to the fact that they considered
the respective legal requlation unclear in terms
of what they were supposed to decide about
(the type of device for reception of the signal,
the placement of the device, etc.).

The situation remains unresolved despite the
repeated promises of the Ministry for Regional
Development and the Ministry of Industry and
Trade. The Ministries failed to issue application
quidelines and did not put forward proposals for
amending the respective law. In the absence of
this special regulation, such disputes would be
resolved by courts. According to information re-
ceived from regional authorities, there are less
than a dozen such cases a year.

©

The Public Defender of Rights recommends to the Chamber of Deputies to repeal, though
a Deputies’ motion, the last sentence of Section 104 (16) of Act No. 127/2005 Coll., on electronic
communications and on amendment to certain related laws (the Electronic Communications Act),
as amended.

6/ Transfer of the burden of proof in
discrimination disputes
The Defender believes that all victims of discrim-

ination should have the same procedural rights
before the court. The Anti-Discrimination Act (Act

No. 198/2009 Coll.) prohibits difference in treat-
ment on specified grounds (such as race, disability,
sex) in selected areas of life (such as employment,
housing, healthcare). However, the Code of Civil
Procedure lays down the rebuttable presumption
of discrimination only in certain cases.

12
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For example, if a certain service, education or
healthcare is denied to @ member of an ethnic
minority, it is sufficient if the person concerned
proves in court the existence of unfavourable
treatment and asserts that the treatment was
unfavourable on the grounds of his or her eth-
nicity. The burden of proof is then transferred to
the defendant - it is up to him or her to prove
that his or her conduct was not motivated by the
plaintiff’s ethnicity. However, in the same situa-
tion involving an elderly person, a person with
a disability, or a sexual minority, the burden of
proof is not shifted. Some victims of discrimina-
tion thus face a considerably worse position in
terms of the burden of proof, which the Defender
believes is a reason they do not turn to the courts
for defence. All victims of discrimination should
have the same procedural rights before the court,
regardless of the grounds of discrimination and
the protected areas of life anticipated by the law.

In December 2015, the Government discussed
a draft amendment to the Anti-Discrimination Act
comprising two possible options of amending the
Code of Civil Procedure. The Government chose
the option without the proposed change in the
transfer of the burden of proof. The Chamber of
Deputies received the bill on 23 December 2015
(parliamentary press No. 688).

The Defender recommended to change the trans-
fer of the burned of proof already in the annual
report for 2013. The currently recommended
measure maintains the level of protection of cer-
tain victims of discrimination in access to public
contracts and membership in associations, and
newly takes into regard the requirements laid
down by Regulation (EU) No 492/20117 of the
European Parliament and of the Council of 5 April
2011 on freedom of movement for workers with-
in the Union.

©

The Public Defender of Rights recommends to the Chamber of Deputies to amend, by means
of a Deputies’ motion, Section 1333 of Act No. 99/1963 Coll., the Code of Civil Procedure, as
amended, to read as follows:

“If the plaintiff's testimony in court implies that the defendant is guilty of discrimination

A/ on the grounds of race, ethnic origin, nationality, sex, sexual orientation, age, disability, religion

or belief in matters of

1/ right to employment and access to employment;
2/ access to occupation, enterprise and other forms of self-employment;
3/ employment relationships, service relationships and other dependent activities, including

remuneration;

4/ membership of and activities in trade union organisations, works councils or employers’
organisations, including the benefits provided by such organisations to their members;
5/ membership of and activities in professional associations, including the benefits provided by

such public corporations to their members;

6/ social security;
7/ granting and provision of social benefits;
8/ access to and provision of healthcare;

9/ access to and provision of education and professional training;
10/ access to and provision of goods and services, including housing, if provided to the public;

B/ on the grounds of race or ethnic origin in access to public contracts and membership in associa-

tions and other interest groups; or

C/ on the grounds of nationality in legal relations in which a directly applicable regulation of the
European Union concerning the free movement of workers applies 56 b);

the defendant is obliged to prove that the principle of equal treatment was not violated.

56b) Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 20711
on freedom of movement for workers within the Union.

13
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Evaluation of the recommendations for 2014

The Chamber of Deputies acknowledged the Annual Report for 2014 on 17 December 2015. In
contrast to previous years, it did not request that the Government address the new legislative
recommendations and submit to the Chamber a report as to how they were put into practice. Out of
five recommendations laid down at that time, the Defender wishes to remind the readers especially

of the following two unheeded recommendations.

1/ Curatorship Act

The Defender already pointed out the problems
in performance of public curatorship in her 2013
Annual Report. A year later, she directly recom-
mended to the Chamber of Deputies to request
that the Government submit a bill on curatorship,
as anticipated by the Civil Code. The recommen-
dation was not heeded. It is continuously being
brought to the Defender’s attention that some
curators are inactive and subject to no supervi-
sion whatsoever, while the activities of others are
undesirable. This is the reason for the continu-
ing widespread violations of rights of persons
with disabilities in the sense of Article 12 of
the Convention on the Rights of Persons with
Disabilities.

The Ministry of Justice has already twice unsuc-
cessfully attempted to draft a substantive intent
of the Curatorship Act. As a result of this failure,
attempts are now being made to regulate some
individual matters concerning curatorship in ex-
isting laws. The Defender believes, however, that
the Curatorship Act needs to be adopted specif-
ically and only in the form of a comprehensive
regulation ensuring adequate protection of the
rights of persons with restricted legal capacity.

O

The Public Defender of Rights again
recommends that the Chamber of Deputies
request the Government to submit a draft

Curatorship Act.

2/ Health insurance for
foreign nationals

Many foreign nationals from non-EU countries
who lawfully stay in the Czech Republic in the
long term lack access to public health insurance
during the initial five years of their stay. The cur-
rent system of commercial health insurance on
which these foreigners must rely has long been
failing to fulfil its purpose. Commercial terms
of insurance comprise a large number of exclu-
sions and conditions that release the insurance
companies from the duty to cover some part
of healthcare provided to insured foreigners.

The forthcoming amendment to the Residence
of Foreign Nationals Act and the Public Health
Insurance Act aiming to merely improve regula-
tion of the commercial health insurance is seen
as insufficient by the Defender as it will not en-
sure healthcare coverage in a scope comparable
to the public health insurance system. Moreover,
commercial health insurance carries high trans-
action costs, meaning that a disproportionally
small part of the insurance premiums collected
would be used to cover healthcare costs, as com-
pared to the system of public health insurance.

14
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©

The Defender has thus repeatedly recommended to the Chamber of Deputies to request that
the Government submit an amendment to Act No. 48/1997 Coll., on public health insurance, as
amended, which would incorporate, after a set period of residence, the following categories of

foreign nationals with a long-term residence in the system of public health insurance:

— self-employed persons;

— family members of citizens of the Czech Republic, family members of foreign nationals with per-
manent residence and foreign nationals who are economically active in the Czech Republic; and

— foreign nationals who have ceased to pursue gainful activities but receive sickness benefits or
parental allowance.

Evaluation of the recommendations for 2013

The Defender has already appreciated that most of her legislative recommendations issued in 2013
have been adopted or are in the process of being adopted. However, the year 2015 brought no
changes with regard to the two non-adopted recommendations from the 2013 Annual Report.

1/ Inspection of files by
curators ad litem

The Act on Social and Legal Protec- @

tion of Children does not allow law-

yers or other third parties appointed The Defender has therefore repeatedly recommended
by a court as curators of minor chil- to the Chamber of Deputies to make the following
dren in proceedings concerning judi- amendments to Act No. 359/1999 Coll., on social and
cial care of minors to inspect files kept legal protection of children, as amended, by means of
on the children by a body for social 3 Deputies” motion:

and legal protection of children. The

: . . — in the fi f i i h
Defender remains convinced that this in the first sentence of Section 55 (5), insert the words

“or the child’s curator ad litem” after the words “some

authorisation is crucial for effective other person responsible for the child’s upbringing”;
protection of the rights of children un-
der curatorship. — in the third sentence of Section 55 (5), insert the words

“or the child’s curator ad litem” after the words “other
persons responsible for the child’s upbringing”.

2/ Adding disability as grounds of discrimination in the Service Relationship
Act and the Professional Soldiers Act

The Act on Service Relationship of Members of Security Corps de facto stipulates the duty to discharge
a member of security corps if he or she has become permanently medically unfit for the performance
of service. Indeed, the Medical Fitness Decree (Decree No. 393/2006 Coll.) does not enable physicians
to take into account the actual impact of an illness on the performance of service. Some persons are
thus prevented from serving in security corps on grounds of disability, even though their medical con-
ditions does not prevent the performance of service.

15
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Unlike the Anti-Discrimination Act, the special anti-discrimination provisions of the aforementioned law
do not specify “disability” among the prohibited grounds of discrimination.

As a result, the law is contrary to the Charter of Fundamental Rights and Freedoms, international trea-
ties on human rights and basic freedoms and the case law of the European Court of Human Rights. The
law is also questionable in terms of Council Directive 2000/78/EC, establishing a general framework for
equal treatment in employment and occupation. The Professional Soldiers Act shows a similar defect.

©

The Defender has therefore repeatedly recommended to the Chamber of Deputies to make the
following amendments by means of a Deputies’ motion:

— in the first sentence of Section 77 (2) of Act No. 361/2003 Coll., on the service relationship
of members of security corps, as amended, insert the word “disability” after the word “age”;

— in the first sentence of Section 16 (4) of Act No. 361/2003 Coll., on the service relationship of
members of security corps, as amended, insert the word “disability” after the word “sexual ori-
entation”;

— in the third sentence of Section 2 (3) of Act No. 221/1999 Coll., on professional soldiers, as
amended, insert the word “disability” after the words “sexual orientation”.

16
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»w The Defender

and the
Parliament

The Chamber of Deputies

Parliament of
the Czech Republic

2 2

Chamber Senate
of Deputies

2 2

Committees and Committees
Subcommittees

— On 17 December 2015, the Chamber of Depu-

ties discussed and took due note of the 2014
Annual Report on the Activities of the Public De-
fender of Rights (parliamentary press No. 446).

The Defender also participated in the first
reading of the Government’s bill amending
the Public Defender of Rights Act (parliamen-
tary press No. 379). The Public Defender of
Rights could gain the power to apply to the
Constitutional Court to abolish a law or its indi-
vidual provisions on the grounds of them being
at variance with the constitutional order, and
also the power to file a “public action” in the
area of discrimination, through which the De-
fender would seek to end discrimination and
ensure remedy of the defective state of affairs
(not satisfaction in money), but only in cases
where infringement of the right to equal treat-
ment or discrimination could affect a larger or
indeterminate number of people and/or if they
could seriously impact public interest.

The Defender worked closely with the
Chamber of Deputies, especially through its
individual committees.

Petition Committee and its
subcommittee for human rights

— The Petition Committee discussed in the De-
fender’s presence her 2014 Annual Report,
the quarterly reports as well as the reports on
individual cases where the Defender had not
achieved remedy even after using all her stat-
utory powers.

— The Committee supported the proposed
amendment to the Public Defender of Rights
Act as a whole and suggested to add the
Defender’s power to monitor the observance
of the rights of people with disabilities.

— The Defender informed the subcommittee of
her findings from the visit to the Facility for
Detention of Foreigners in Béld-Jezovd and
participated in the committee’s debate on
security measures and the limits to restriction
of human rights.

17
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Committee on Legal and Constitutional
Affairs and its subcommittee for
legislative initiatives of the Public
Defender of Rights and the European
Court of Human Rights

— The Defender participated in a meeting
of the Committee and its subcommittee,
where the Deputies discussed the presented
20714 Annual Report and the individual quar-
terly reports.

— Within its debate on the proposed amendment
to the Public Defender of Rights Act, the Com-
mittee suggested to add the Defender’s power
to monitor the observance of the rights of peo-
ple with disabilities. It also suggested to leave
out anti-discrimination action and to make the
Defender’s application to the Constitutional
Court to abolish a law conditional on previous
consultation of the Petition Committee.

Social Policy Committee

— The Defender supported the discussed amend-
ment to the Schools Act and informed the com-
mittee of her opinion on draft Section 16a (5) of
the Schools Act (parliamentary press No. 288).
She recommended to leave it out as it would
make it possible to treat some children in the
education system as mentally retarded, even
though medical specialists ruled that out. The
Committee accepted the Defender’s recom-
mendation and presented the relevant motion.

— The Defender informed the Committee of cer-
tain problems with the amendment to the As-
sistance in Material Need Act (parliamentary
press No. 156):

- The legal regulation of community service

(in Czech: vefejna sluzba) could be at var-
iance with the prohibition of forced labour

The Senate

(in terms of the principle of voluntariness
and the remuneration received) and lead to
a loss of other people’s employment (in that
it would substitute for the currently existing
instrument of paid community work).

- She also proposed to extend the range of
people who cannot justifiably be expected
to perform community service to include
certain vulnerable groups (e.g. people with
2nd degree disability).

- The Defender also participated in the Com-
mittee’s discussions on application of mu-
nicipality’s consent as a precondition for
granting a contribution towards housing to
persons living in dormitories, and on a suit-
able amendment to the Assistance in Mate-
rial Need Act.

— The Defender also participated in the
Committee’s discussions on application of
municipality’s consent as a precondition for
granting a contribution towards housing to
persons living in dormitories, and on a suita-
ble amendment to the Assistance in Material
Need Act.

— The subcommittee for non-insurance benefits
systems, senior citizens and socially vulnerable
groups addressed the Defender’s reports con-
cerning the unregistered social care facilities.

Security Committee, subcommittee
for prisons

— The Defender acquainted the Committee with
her findings from inspections focusing on the
conditions of detention in custody and impris-
onment.

— On 17 June 2015, the Senate discussed and took due note of the 2074 Annual Report on the activ-

ities of the Public Defender of Rights.
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o [he Defender
and the
Government

The Public Defender of Rights advises the Government whenever a ministry
fails to adopt adequate measures to remedy a shortcoming or general
maladministration. The Defender may also recommend that the Government
adopt, amend or repeal a law or Government regulation or resolution. In
2015, the Defender notified the Government in two cases. The Defender
considers her participation in commentary procedures a simplified form

of legislative recommendations to the Government.

The Defender’s recommendations to the Government

The availability of social care the onset of incontinence, degrading sanitary
and Unregistered facilities conditions and the lack of respect for privacy.
The Defender was forced to inform the prose-
— The Defender found ill-treatment, especially of cuting bodies of her most serious findings.
the elderly and people with mental disorders,
during her visits to 9 residential social services ~ — Unregistered facilities cannot be eliminated
facilities without registration. This comprised, for without first ensuring sufficient availability of
instance, insufficient or unsuitable food, and the registered services.
absence of prevention of malnutrition, inexpert
provision of nursing care, restraining the clients, ~ — The Defender asked the Government to task
insufficient prevention of falls, careless handling the Minister of Labour and Social Affairs to pre-
of medication, overuse of sedatives, accelerating pare a plan to ensure availability of social care
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services and to actively seek and help people
who are already using the services of unregis-
tered facilities or are in danger of it.

— The Government complied with the Defend-

er's request.

@ File No. 19/2015/SZD

Stricter limits for wastewater

treatment plants

— The current wastewater treatment plants could

clean water better, but they do not. This is be-
cause exact limits for the individual pollutants
were set by Annex 7 of the Government Regu-
lation No. 61/2003 Coll., on indicators and val-
ues of permissible pollution of surface waters
and wastewater. Water authorities may not
set stricter limits in the permits for discharge
of waste water issued to the treatment plants
that would be more in line with their techno-
logical potential. This results in deteriorating
quality of water in rivers and reservoirs.

— Abandoning numerical values and more

precise description of the best available tech-
nology could be a solution. The wastewater
treatment plants would thus fully utilise their
potential and discharge water with lower lev-
els of pollutants.

As the Government was about to discuss a new
draft requlation, the Defender recommended
to support a variant that would include only
a verbal description of the best available tech-
nology, without including any precise numeri-
cal values.

Although the Government did not adhere to
the Defender’s recommendation (and adopted
a different variant), it tasked the Minister of
the Environment to prepare an amended Gov-
ernment requlation by 15 April 2016 where
numerical values would be left out or made
significantly stricter.

@ Resolution of the Government No. 1022

of 14 December 2015 File No. 3/2015/SZD

The Defender’s suggestions to the Government

suggestions were given by the
Defender in 2015 concerning

235 @ the total of

More than a half of all suggestions
were at least partially adopted; disa-
greements persisted only in 11% of
cases. In comparison to the previous
year, this represents a continuation
of the existing trend in terms of the
quantity and success rate.

The suggestions made by the Defender
were successfully adopted in over
a half of the cases: 50% of sugges-
tions were accepted completely, a fur-
ther 7% were accepted at least in part.

Most suggestions concerned the de-
cree implementing Section 19 of the
Schools Act; none remained unac-
cepted. On the other hand, most un-
accepted suggestions were raised in
respect of the Act on Protection of
Health against Dependency Producing
Substances.

3 4 @ drafts.

Resolution of suggestions raised within
commentary procedures in 2015

accepted 5 0 0/0

partially accepted 70/0

not accepted 1 1 0/0

explained, withdrawn 32%
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1. Recommendations to Constitutional bodies » The Defender and courts

legislation courts

provisions abrogation

of law

regulation

Constitutional
Court

ordinances
unlawfulness

Proceedings on abolishing secondary legislation

The Public Defender of Rights may propose that the Constitutional Court
abolish a secondary legal regulation or its individual provisions. In 2015, the
Defender exercised this power in two cases which were similar to each other.

Proposal for abolishing parts

of generally binding municipal
ordinances issued by the towns of
Litvinov and Varnsdorf

The Defender originally inquired into the proce-
dure of the Ministry of the Interior in performing
supervision of the lawfulness and constitutional-
ity of municipal ordinances issued by Varnsdorf
and Litvinov. The relevant ordinances issued in
those towns ban the consumption of alcohol-
ic beverages in certain public spaces, as well as
bringing one’s own articles for gatherings and
barbecuing in certain spaces. The ordinances pro-
hibit people in the whole town from sitting on

curbs, low walls and other structural elements
not intended for sitting.

In the Defender’s opinion, the ban on consump-
tion of alcoholic beverages in certain public spac-
es is in accordance with the law.

However, the Ministry should have considered it
unlawful to impose a general ban on sitting on
things not intended for this purpose in all public
spaces of any given town. The implication is that
any person who sits down e.g. on a curb or a low
wall or railing in front of the school would be
committing an infraction - violation of the ordi-
nance. The Defender considers such a regulation
completely absurd. Sitting on things other than
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benches is not a harmful activity. Combating van-
dalism by prohibiting all people from engaging in
activities not necessarily leading to vandalism is
disproportionate.

As the Defender was unable to ensure remedy
either through the Ministry of the Interior or via
communication with the above-specified towns,

1. Recommendations to Constitutional bodies » The Defender and courts

the Defender resorted to using the special pow-
ers vested in her and applied to the Constitutional
Court with an application to abolish the relevant
parts of the aforementioned generally binding
municipal ordinances.

g File No. PI. US 34/15 and File No. PI. US 35/1

Proceedings on abolishing laws

With effect from 1 January 2013, the Public De-
fender of Rights may join proceedings on abolish-
ing laws or their individual provisions as an inter-
vening party. In 2015, the Defender joined three
of twenty-two such proceedings.

In one case (File No. PI. US 2/15), the Defender
supported an application filed by the Municipal
Court in Prague concerning abolishment of cer-
tain provisions of the Public Health Insurance Act
which provided for unequal access to healthcare
for some categories of foreigners in the Czech
Republic. The Defender also decided to join and
comment on proceedings (File No. PI. US 7/15)
concerning an application for abolishment of
Section 13 (2) of the Registered Partnership Act,
specifically on the issue of adopting a child by
a person living in registered partnership. The last
of the mentioned cases concerned an application
to abolish certain provisions of the Roads Act.

Application for abolishing Section 10
(4)(b) of the Roads Act

The Defender joined, as an intervening party, pro-
ceedings on an application filed by the Regional
Court in Prague for abolishing a part of the Roads
Act. The case referred to by the Regional Court in
its application is one of many that the Defender
has repeatedly encountered: a municipality, as
the owner of a local road, refuses to grant con-
sent to connect neighbouring properties despite
the fact that such connection would be technical-
ly feasible and the transport capacity of the road
is satisfactory.

In her statement, the Defender supplemented the
applicant’s arguments with a similar case which
resulted in a procedural tug-of-war between the

administrative authorities involved, caused by
their differing approaches to interpretation of the
contested statutory provision. The competent
highway administrative authority insisted that
connection to a road could not be permitted if the
owner (municipality) disagreed, whatever the
reason might be. The appellate body cancelled its
decision on the grounds that a highway adminis-
trative authority should only consider the tech-
nical aspects of the road owner’s agreement or
disagreement, i.e. in terms of safety and fluency
of traffic and not from the viewpoint of protec-
tion of ownership rights.

While the Defender considers the opinion of the
appellate body generally sound and desirable,
she nonetheless had to conclude that it was at
variance with the applicable legislation. Under the
Roads Act, the owner’s consent is a prerequisite
for permitting connection to a road. At the same
time, when deciding whether or not to grant con-
sent, the road owner is not bound by any con-
ditions and the consent cannot be replaced by
a court order even if it were proven that the ap-
plicant for connection to the road was subjected
to frivolous treatment.

Therefore, the Defender fully upheld the appli-
cation filed by the Regional Court in Prague and
pointed out that the legal regulation in ques-
tion would, in fact, be amended effective from
371 December 2015 in such a way as to elimi-
nate this problem in future. The law should en-
sure that municipalities cannot arbitrarily block
connection of real estate to roads without stating
a legitimate reason.

@ Defender’s Report: File No. 2853/2014/VOP

& File No. Pl US 25/15
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Proceedings on constitutional complaints

The Constitutional Court may request assistance
from other authorities if it requires underlying
documents for its decision-making.

The Defender thus provided the Court with her
statements on three constitutional complaints:

— File No. I. US 860/15: preparation of foreign-
ers for expulsion, performance of expulsion,
and handcuffing of foreigners during forced
returns;

— File No. Ill. US 3289/14: permissibility of de-
tention of children in the Facility for Detention
of Foreigners in Bél3-Jezova;

— File No. IV. US 3035/15: fee for father’s pres-
ence during birth.
Fee for father’s presence during birth

Under the Iaw, a patient is entitled to the pres-
ence of a close person or some other person

determined by the patient in the provision of
healthcare services unless this would hinder the
provision of these services. In conformity with
the aforementioned patient’s right, healthcare
facilities have the duty to tolerate such per-
son’s presence. The patient’s right is exercised
free of charge. A healthcare facility could mere-
ly charge compensation for the direct costs of
the relevant person’s presence (for example, the
costs of meeting requirements for hygiene). The
Defender found that maternity hospitals collect
a fee ranging from tens of crowns to fifteen hun-
dred crowns (approx. from EUR 2 to 60) for the
presence of the father (or other persons) dur-
ing birth. Thus, some of these fees substantially
(several times) exceed the actual costs.

The Defenderalso supported the complainant’s right
to protection from unauthorised interference
with private and family life under the Charter of
Fundamental Rights and Freedoms.

5 Defender’s Statement File No. 41/2015/SZD
of 14 December 2015

Courts usually agree with opinions expressed
by the Public Defender of Rights

An analysis of court decisions rendered in the pe-
riod from 2012 to 2015 reveals that the Defend-
er’'s opinions are most often mentioned by the
Supreme Administrative Court (38 cases) and the
Constitutional Court (37 cases). In a majority of cases
where the court analysed the Defender’s opinion in
its decision, it eventually ruled in conformity with

Number of court decisions that mention
the opinion of the Public Defender of Rights
(2012-2015)

Supreme Administrative Court

Constitutional Court

Regional Courts

Supreme Court 11

the Defender’s conclusions. The regional courts al-
ways ruled in conformity with the opinion present-
ed by the Defender. Under the same conditions,
the Supreme Administrative Court supported the
Defender’s view in twenty-two of twenty-six cas-
es (84%). The Constitutional Court agreed with the
Defender in two thirds of such cases.

Decisions of individual courts by type
of mention of the Public Defender of Rights in
per cent (2012-2015)

Supreme Administrative Court 58% 11% 32%
Constitutional Court 54% 24% 22%
Regional Courts 56% 44%

Supreme Court 36% 9% 55%

The decision mentions the opinion of the Defender,
but the court did not deal with its merits

. The court dealt with the merits of the Defender’s
opinion, but did not agree with the opinion

. The court dealt with the merits of the Defender’s
opinion and agreed with the opinion
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»mw The Defender

as the public
itigant

With effect as from 1 January 2012, the Public Defender of Rights may
lodge an action to protect public interest against a decision rendered by an
administrative authority. Until the above date, the Defender could file such
an action only “through” the Supreme Public Prosecutor.

Action for the protection of public
interest against permission to
construct a photovoltaic power plant

In 2012, the Public Defender of Rights Pavel Var-
vafovsky contested administrative decisions by
which the Duchcov Municipal Authority permitted
the construction of a photovoltaic power plant in
the land-registry territory of Moldava in Krusné
hory and, subsequently, approved the structure
for use.

The Defender found a number of shortcomings:
the environmental impact of the industrial project
had not been assessed in advance, and the Con-
struction Code had been breached because the
construction project had been permitted and car-
ried out in an undeveloped free landscape (and,
hence, at variance with one of the basic principles
of construction-law regulations, i.e. protection of
greenfields). Therefore, the Defender lodged an
action (see also the Annual Reports on the Ac-
tivities of the Public Defender of Rights for 2012
-p.3,2013-p. 29 and 2014 - p. 20).

The Regional Court in Usti nad Labem annulled
the contested decisions of the Duchcov Municipal
Authority on grounds of unlawfulness and proce-
dural defects, and referred the case back to the
Municipal Authority for further proceedings. The
defendant subsequently appealed against the
court’s decision through a cassation complaint
filed with the Supreme Administrative Court,
which cancelled the judgement of the Regional
Court in Usti nad Labem and referred the case
back for further proceedings.

On 16 December 2015, the Regional Court in Usti
nad Labem again satisfied the Defender’s action
and, for the second time, cancelled the decision
through which the construction of the photovol-
taic power plant had been approved in combined
land-use and construction proceedings. The
court also acknowledged that the Defender had
demonstrated a serious public interest that justi-
fied the action.
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ww» Activities of O H——
the Public
Defender
of Rights in
numbers

2013 2014 2015

within mandate . outside mandate

In 2015, we received 7,541 complaints, which is 661 less than in 2014.
However, the number of complaints that fall within our mandate and that we
can thus deal with increased by 6%. It thus appears that complainants are
becoming better aware of what we can help with and approach us less often
with matters beyond our mandate. It is possible that the project titled Together
towards Good Governance, focusing, inter alia, on increasing public awareness
of the Defender’s work, also contributed to this positive change (for more
information, see “Together towards Good Governance Project” on page 97).

people came to the Office of the Public Defender of Rights in
Brno in person, of which 554 filed their complaint orally for the
record.

people used the information hotline available for verifying the
progress in handling a complaint, explaining the scope of the
Defender’s mandate or directing the person towards a solution
last year, which is five hundred more than in 2014.

inquiries were opened, of which 42 were inquiries on our own
initiative.
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Complaints received within the mandate by area in 2015

Social security
Construction and regional development
The army, police and the prison system
Protection of the rights of children, youth and families
State administration of courts
Foreigners
Discrimination
Transport and communications
Administrative punishment
Miscellaneous fields within the Defender’s mandate
Administration in healthcare 186
Protection of the environment 173
Administration of employment and work 158
Property law and restitutions 156
Taxes, charges and duties 153
Internal administration 108
Self-government, regional division, right to information 36

Administration of the Public Prosecutor’s Office 11

complaints were handled in 2015 (including complaints from
previous years closed in 2015)

reports released

shortcomings found

cases with imposed penalty
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FAMILY, HEALTHCARE
AND LABOUR

This year we dealt with hundreds of complaints concerning
family matters, labour-law problems and complaints related
to healthcare. We examined, in particular, the work of bodies
of social and legal protection of children, authorities and
labour inspectorates, regional authorities and public health
insurance companies. We discussed the topical issues with
experts at round tables and at the relevant Ministries.

2015 in numbers

social workers from bodies of social and legal protec-
575 tion of children, workers of civic consultancy centres
and students received our training.

local inquiries were conducted by us to obtain the
58 necessary information on the cases we examined.

Our publishing activities

Requiring “professional co- On some aspects
operation” from parents and of stays of children
other persons responsible for in facilities for
raising the child in theory and children in need
practice of bodies of social and of immediate help
legal protection of children (Pravo a roding, Iss.
(Pravo a roding, Iss. 7/2015) 10/2015)

List

socialhf prace

On the

parent’s option

to become
represented in
negotiations with
bodies of social and
legal protection

of children (Listy
socidlni prace,
autumn 2015)



w» Healthcare

-

Public health insurance companies

2. Family, healthcare and labour » Healthcare

Will it be possible to
loosen the schedule of
vaccination?

A father wanted to have his
child vaccinated at an interval
other than that determined by
the schedule of vaccination -
he was convinced that the hexa
vaccine (vaccination against six
diseases at once) can be overly
invasive in the child's body and
could cause health problems.
He therefore decided to loos-
en the schedule of vaccination:
first he would have the child
vaccinated against four diseas-
es and subsequently against
the remaining two. However,
the health insurance company
refused to cover any vaccine
other than the hexa vaccine,
even though the father would
eventually comply with the

Regional authorities

scope of vaccination required
by the schedule.

In our opinion, if the State de-
mands compliance with the
schedule of vaccination and
a parent just loosens the sched-
ule to a minor extent, the State
should allow the parent to do
so. Therefore, we addressed
the Ministry of Health, the
General Health Insurance Com-
pany and the Union of Health
Insurance Companies.

@ Defender’s Opinion: File
No. 28/2014/SZD

On health insurance...

Did you know that...

... you can only change your
health insurance company
once every 12 months? Our
comments contributed to
a new arrangement within
which you can change
the insurance company
once, but as of two
different dates during
a year - as of 1 January and
1 July each year.

... we also organised a round table with participation of representa-
tives from most of the health insurance companies providing public

insurance in the Czech Republic.

We examine the procedure of
regional authorities in handling
complaints regarding health-
care. The authorities most of-
ten err by failing to appoint an
independent expert or inde-
pendent expert commission to
examine a complaint in cases
where the law so requires.

20

complaints concerning health-
care were subject to our in-
quiry this year. Of the six cases
closed, we found errors in five
cases. We welcome, however,
that regional authorities al-
ways ensured remedy and un-
dertook proper additional in-
vestigation into the complaints
concerning healthcare.
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o \Work and
employment

Changes in legislation

What we achieved:

— If you sue a labour office for its failure to pay you, e.g., foster care allowances or unemployment
benefits, you will not be required to pay the court fee for filing the action.

— Labour inspectorates will be able to punish employers for illegal monitoring of employees.
— Operators of new power plants with an output of up to 10 kW will no longer automatically qualify as
self-employed persons. Consequently, in case of unemployment, they can now be registered as job

seekers and only the actual income will be taken into account in decision-making on unemployment
benefits and benefits of assistance in material need.

Administration in the area of employment

What issues were presented to us most often?

— Complaints concerning the procedure of Iabour offices (registration of job seekers, collaboration of
the job seeker, deregistration of the job seeker);

— incorrect determination of unemployment benefits or refusal to provide them by the competent
labour office;

— difficulties in providing compensation for accidents at work and recognition of occupational diseases
(which, however, fall beyond our mandate). For better awareness, we produced a new information
leaflet on these topics.

>0<

é We also focused on active employment policy, i.e. support to job seekers, to improve their pros-
pects on the labour market. We dealt with complaints aimed against labour offices which did not
satisfy requests for requalification, creation of socially purposeful jobs and definition of sheltered
employment for people with disabilities. Due to the increased number of complaints from this ares,
we will meet at a round table in 2076 with representatives of the Ministry of Labour and Social
Affairs and the Directorate General and regional branches of the Czech Labour Office.

30



Requalification courses must have
a clear content and corresponding
certificate

The offer and content of a requalification course
must be entirely clear to everyone. In the case
we inquired into, the complainant was dissat-
isfied with the organisation and quality of the
requalification course he had completed. The
content of the course provided by the requalifica-
tion facility was entirely different from the offer
presented by the labour office as well as from the
final certificate of the work experience obtained.

While the labour office did carry out an inspection
after being advised of the case, it nevertheless

Labour inspectorate

2. Family, healthcare and labour » Work and employment

failed to deal with the inconsistency between
the original presentation of the course content
and its actual delivery and output. Thus, in our
opinion, the relevant labour office erred espe-
cially by providing incomplete information to the
complainant on the content of the requalifica-
tion course, by formulating vaguely the content
of the course in the requalification agreement
and by investigating insufficiently into the com-
plaint about the organisation of the course. We
recommended that the labour office prepare the
contractual documents more diligently in future,
especially in relation to counselling and provision
of information to applicants for requalification.

@ Defender’s Opinion: File No. 540/2014/VOP

The number of complaints concerning illegal em-
ployment dropped significantly. This was due to
the decrease in the minimum penalty for allow-
ing illegal work, which was formerly capable of
destroying small employers (from CZK 250 thou-
sand to 50 thousand; the maximum penalty re-
mained at CZK 10 million for legal entities and
CZK 5 million for natural persons).

We found that, in some cases, the labour inspec-
torate bodies

— were not consistent in applying their statuto-
ry powers and omitted some of the objections
made by the complainants in their instigation
for inspection;

— proceeded with uncertainty and a lack of uni-
formity in investigating into cases of bullying in
labour-law relationships;

— lacked uniformity in administrative punishment
- when initiating administrative proceedings
concerning an offence and in decision-making
on the amount of the penalty.

— In order to achieve a uniform practice, we
invited district labour inspectorates to at-
tend our round table in November 2015. We
agreed that the district labour inspectorates
should always have the duty to initiate ad-
ministrative proceedings on an administra-
tive offence, notwithstanding that measures
to eliminate shortcomings found during the
inspection may have been imposed and per-
haps even implemented.

An employer may not order more
than what is required by the law

An employer issued work rules imposing on the
employees the duty to maintain confidentiali-
ty of matters they learned in performing their
work. However, the Labour Code does not allow
employers to issue such orders. We pointed out
that employees’ confidentiality obligation may
only be laid down in the employment contract or
some other agreement, for example a non-dis-
closure agreement.

@ Defender’s Report: File No. 7952/2014/VOP

©

“Internal work rules of the employer cannot
order duties beyond the law. Such obligations
shall be disregarded.”
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»m Protection
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of the rights
of children

and families

parents

family

children care

children’s

home
body of
social and legal

SOCIal protection
work of children

authorities

Complaints concerning the work of bodies of social
and legal protection of children

203 ’

é People approached us mainly when they were unable to re- l
solve family problems, not even with the assistance of bodies
of social and legal protection of children. The latter were often
criticised for their inability to arrange contact between a child
and its parent living away from the family or for a failure to rep-
resent the child in accordance with the child’s best interests. We
were alarmed by the increasing number of complaints against
removal of a child from the parents’ care. -

Social worker should not leave the burden
of decision on children

Any potential child’s stay away from a children’s home (“leave”) must be permitted by the competent
body of social and legal protection of children. It is often the case that both parents, or grandparents,
as the case may be, wish to take leave on the same dates. The authority should carefully consider the
situation while taking account of the child’s wishes. It cannot release itself from this responsibility by
leaving the decision up to the child. We consider it impermissible if the authority demands that the
child provide a written statement. The child is in a difficult situation, especially when one of the parents
urges and later reproaches the child for the decision it made.

@ Defender’s Report and Opinion: File No. 8190/2014/VOP of 18 August 2015
and 18 December 2015
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Children placed in a facility for
immediate assistance can stay with
parents only if this is permitted by
the head of the facility

Does the head of such a facility need consent
of the body of social and legal
protection of children?

2 2

Yes, No,

if the child if the child is in the
was placed in facility at request of the
the facility by body of social and legal

the court. protection of children

with additional consent
of a parent.

@ Defender’s Report: File No. 6277/2014/VOP
of 17 July 2015

— This year we organised a round table on this
topic and the related problems for the heads
and other employees of facilities for children
in need of immediate assistance. We present-
ed the conclusions from inquiries and model
cases showing other legal pitfalls related to
the stay of children in facilities for children in
need of immediate assistance.

A family conflict got a boy to
a children’s home

A conflict between parents ended up in their elev-
en-year old son being placed in a children’s home.
The boy suffered from serious psychological prob-
lems as a result of the prolonged family conflict.
Moreover, there was only one psychologist for
twenty children in the children’s home and was
available only two hours per week. The boy re-
ceived adequate professional assistance follow-
ing our intervention and his condition improved

significantly. The boy's parents ultimately accept-
ed psychological assistance as well.

@ Defender’s Report: File No. 4377/2014/VOP

Only the courts can decide on
removal of a child from parents’ care

A maternity hospital refused to release a child to
the parents as it was waiting for a statement of
the competent body of social and legal protection
of children. The authority concerned was indeed
examining the matter of release of the child to
the parents. We had to advise the authority that
it did not have such power under the Czech law.
Nevertheless, an authority may initiate court pro-
ceedings if there are doubts regarding the par-
ents’ possibilities and ability to care for the child.
Only the courts can decide on removal of a child
from the parents’ care.

@ Defender’s Report: File No. 4002/2015/VOP

Fortunate outcome of a story -
boy returned to his family

A mother with children was surrounded by
police officers in the street and her youngest
child was taken away. The main reason for the
removal of the child was that the mother was
neglecting healthcare for all her children and
had abandoned a newborn in the maternity
hospital. The boy was placed in temporary
foster care. Thanks to our involvement and
co-operation with a non-profit organisation,
the boy was returned to his mother’s care af-
ter two months. The mother also significantly
improved her care for the children.

@ Defender’s Report:
File No. 5460/2014/VOP
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Foster care, benefits

Authorities must respect court
decisions, including the date of
enforceability

If a court makes a decision on placing a child in
foster care, the decision includes determination
of the date when the foster care “commences”.
However, we were approached by a foster parent
to whom the labour office and the Ministry had
granted entitlement to foster care benefits only
from the date of enforceability of the judgment.
We were of the opinion that the office and the
Ministry should have respected the court judg-
ment and grant the benefit retroactively from the
date which was determined in the judgment as
the date of commencement of foster care. The
Minister of Labour and Social Affairs agreed with
our opinion and the complainant received retro-
actively foster care benefits exceeding CZK 50
thousand (approx. EUR 2000).

@ Defender’s Opinion: File No. 3384/2014/VOP
of 10 October 2014

— Following our advice, the Ministry of Labour
and Social Affairs also changed its Guidance
for Assessment of Entitlement to Foster Care
Benefits.

@ Defender’s Opinion: File No. 18/14/SZD

Did you know...?

... that we initiated changes in the conduct
of a body of social and legal protection of
children that had failed to adequately advise
potential foster parents of the possibilities
available to them?

Most importantly, the potential foster parents
should have been advised that they apply to
a court for a preliminary injunction, seeking
release of the child to the care of the poten-
tial foster parent. An enforceable court reso-
lution subsequently gives rise to entitlement
to foster care benefits.

@ Defender’s Report and Opinion: File No.
7371/2014/VOP of 2 July 2015 and 22
September 2015

34


http://eso.ochrance.cz/Nalezene/Edit/3532
http://eso.ochrance.cz/Nalezene/Edit/3532
http://eso.ochrance.cz/Nalezene/Edit/1426
http://eso.ochrance.cz/Nalezene/Edit/2998
http://eso.ochrance.cz/Nalezene/Edit/3268

»» Complaints from

Defender’s website for children

Facts about the institution, presentation of the Public
Defender of Rights and her deputy, description of what
we do and how we can help children

Explanation of the various ways in which the Public
Defender of Rights can be contacted, including a quick
contact on the website

Brief welcome to the website for children from Public
Defender of Rights Anna Sabatova

2. Family, healthcare and labour » Complaints from children

children

Update on matters of children and juveniles, instructions
and advice for various life situations

Children and young adults
can contact us at our
special e-mail address:

deti@ochrance.cz

More than 50 children received our advice or

help in 2015.

— 11 complaints from children were related to conditions in a chil-

dren’s homes or educational institutions,

— many complaints were related to the payment and enforcement

of alimonies, time spent with parents and grandparents, parents’
behaviour, removal from care, delays in court proceedings, fee
for municipal waste and consumer contracts,

— there were also queries regarding permanent residence permit,

allowance for care, maintenance of a structure, debt relief and
protection of personal rights.

facilities for institutional and protective
education were requested by us to join our
200 survey. We examine whether the facilities

provide suitable conditions for children
who have reached legal age to remain in
the facility after they finish their studies.

The following facilities were involved:
- children’s homes

- educational institutions
— diagnostic institutions
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We will release a survey report on this topic in
2016 and - in addition to presenting results and
identifying the main problems - recommend spe-
cific changes to be made.

Website deti.ochrance.cz

Our website for children provides more than just
contact details for queries and complaints. We
also provide professional information relating to
children and their rights. We provide information,
e.g., on new laws and important court decisions
and provide practical advice. For example:

— in certain situations, children in foster care will
become entitled to an allowance of CZK 25
thousand when they reach 18 years of age,

— providers of healthcare services should claim
outstanding out-of-pocket fees from parents
and not from children,

— a general ban on children in restaurants is dis-
criminatory, according to a decision of the Su-
preme Administrative Court.

2. Family, healthcare and labour » Complaints from children

Czech Post now submits
consignments even to children
under 15 years of age

Children have the right to protection of privacy,
including the prohibition of arbitrary interference
with correspondence. Czech Post did not observe
this rule. Czech Post is not authorised to assess
whether or not a child may accept a consignment
sent to the child by a relative or acquaintance;
the same is true of business correspondence.
The Czech Telecommunication Office accept-
ed our reservations and arguments and forced
Czech Post to change the rules. Consequently,
the Post changed the conditions for submission of
registered letters and parcels in such a way that
children under the age of 15 years may now ac-
cept such consignments. The change in the rules
was initiated by a complainant who was fourteen
years old. We are glad that even children do not
hesitate to defend their rights.

@ Defender’s Report: 16/2013/DIS of 21
October 2013
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SOCIAL SECURITY

As in previous years, we dealt with pension and sickness
insurance and other benefits paid by the Czech Social
Security Administration. We also dealt with complaints
concerning non-insurance social benefits (assistance in
material need, allowance for care, State income-support
benefits) paid by the Labour Office of the Czech Republic.

In total, we handled 1364 @ complaints,

most of which concerned

9 464 pensions
9 373 assistance in material need

9 1 9 O benefits for people with disabilities



M COMPOSItion
of complaints

N the a

social security

in 2015

235

5 X

2 X

3. Social security » Composition of complaints in the area of social security in 2015

rea of

social workers from non-government organisations and municipal author-
ities or employees of regional branches of the Czech Labour Office were
trained by us at nine workshops held in various regions.

students of the Faculty of Law of Palacky University Olomouc visited our
workshops and subsequently worked at our Office.

we commented on internal requlations of the Ministry of Labour and Social
Affairs and the Directorate General of the Labour Office of the Czech
Republic. We actively proposed two guidance materials to be released.
Thanks to these guidance materials:

— all labour office branches use the same methodology to determine usu-
al rent when deciding on a contribution towards housing - they compare
the amount of three market rents in the given location,

— people on a low income can receive a one-off benefit for payment of
(a part of) the security deposit when renting a flat.

was our opinion accepted in proceedings on actions before administrative
courts. In the cases concerned, we conducted inquiries but the authorities
did not accept our arguments. Therefore, the complainants used the option
of lodging an action against the administrative decision. They were suc-
cessful in courts with arguments offered by us in the following cases:
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3. Social security » Composition of complaints in the area of social security in 2015

Composition of complaints in the area of social security in 2015

other social security agenda 4%
state income-support benefits 70/0

sickness benefits 50/0

pensions 34 0/0

benefits with a foreign element 80/0

assistance in material need 28 o/0

benefits for people with disabilities 14 0/0

Allowance for car for a person with
disabilities

We stood up for the father of a girl with a serious
disability applying for a one-off allowance for pur-
chasing a car for the girl. The Iabour office dismissed
the application; therefore, the girl's father appealed
to the Ministry of Labour and Social Affairs. The latter
demanded that he provide plenty of additional infor-
mation that, however, was not essential for assess-
ment of the application (for example, the name of the
physician-specialist to whom he drove his daughter).
The father did not provide this information, following
which the Ministry discontinued the proceedings and
did not grant the allowance to the girl.

We requested that the Minister of Labour and Social
Affairs annul the discontinuation of the proceedings.
However, the Minister allowed the time limit for re-
view of the decision to expire to no effect. Therefore,
the father of the girl turned to the court, deployed
our arguments and succeeded. The court cancelled
the decisions of the Ministry and the labour office
and ruled that the allowance for purchasing the car
should have been granted to the girl.

@ Defender’s Report and Opinion: File No.
7276/2012/VOP of 24 January 2013 and 13
April 2015
Judgement of the Regional Court in Hradec
Kralové File No. 52 Ad 19/2013-83 of 21
July 2015

Refund of widow's pension

The Czech Social Security Administration granted
and paid a widow’s pension; nevertheless, later
it found that the widow was not entitled to the
pension. Therefore, it required that the widow re-
fund over CZK 110 thousand paid during the past
year and a half. According to the authority, the
widow should have assumed that she was not
entitled to the pension.

We claimed it was the authority, and not the ap-
plicant for pension, that should have knowledge
of the law, and that the applicant could thus legit-
imately expect the administrative decision to be
in accordance with the law. The authority did not
concede and the widow lodged an action with
the court. The Supreme Administrative Court Iater
confirmed our view and annulled the decision of
the Czech Social Security Administration imposing
the duty to refund the pension. The above situa-
tion will hopefully not occur again.

@ Defender’s Report: File No. 5959/2013/VOP
of 3 December 2013
Judgment of the Supreme Administrative
Court File No. 6 Ads 287/2014-19 of 1 April
2015
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»»w ASSIStance In

material need

3. Social security » Assistance in material need

Most frequent types of complaints

10!

subsistence support

36%

contribution
towards housing

24%

extraordinary

£
VS

12%

Authorities can obtain information from their own records

Some authorities require citizens to provide con-
firmations and information that the authorities
can obtain themselves from their own databas-
es. For example, the labour office required a man
from Usti nad Labem to provide a confirmation
that he was registered as a job seeker and a con-
firmation of the amount of his unemployment
benefits. The authority required the data for the
purposes of administering the man’s application

for subsistence support. The applicant argued
correctly that the authority could verify such
data in its own database. Following our inquiry,
the employees of the authority were allowed to
inspect the relevant database and thus obtain
themselves the required confirmations.

@ Defender’s Report: File No. 6999/2014/VOP
of 20 January 2015

immediate assistance
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3. Social security » State income-support benefits

Most frequent types of complaints

mmy State
INncome-support

housing allowance

benefits

& Who should pay parental
allowance to a person
working in another EU
Member State?

If one parent works in another Member State of
the EU, the family may be entitled to parental al-
lowance from the State concerned. However, it
is not an error to apply for the allowance at the
labour office at the person’s place of residence
in the Czech Republic. The given lIabour office
should assess the application and, if appropri-
ate, forward the application to the other country.
However, we noted dozens of cases where the
labour office dismissed the application and re-
ferred the parents to their own initiative, which
is at variance with EU laws. Moreover, if the for-
eign party does not begin to pay the allowance
within two months, the allowance must be tem-
porarily granted to the family by the competent
Czech labour office which must then settle with
the foreign country. This arrangement is moti-
vated by protection of families with children. We
have even dealt with cases in which a family with
young children remained without parental allow-
ance for a whole year. Therefore, we recom-
mended that labour office employees be trained
accordingly in order to eliminate such errors.

@ Defender’s Report: File No. 1672/2015/VOP
of 12 May 2015

58%

parental allowance

20%

family allowance

8%

Optional amount of parental
allowance

Parents on an adequate income may opt for
a faster, i.e. shorter scheme of parental allowance
and hence a higher monthly amount. In the case
in question, the labour office did not grant this op-
tion to a child’s mother with the explanation that
neither her income nor that of the child’s father
was sufficient for them to choose the amount of
the allowance. The biological father was not the
applicant’s former husband who had been en-
tered by the authorities in the child’s birth certifi-
cate on the basis of the assumption of paternity,
but instead the applicant’s partner who lived with
her and the child in a3 common household. Al-
though the partner’s income qualified for election
of the amount of parental allowance, the labour
office did not satisfy the application. We persuad-
ed the labour office to regard the biological father
as the child’s parent when deciding on the pa-
rental allowance, thus allowing a faster drawing
scheme for the parental allowance.

@ Defender’s Report: File No. 4117/2015/VOP
of 28 August 2015
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3. Social security » Benefits for people with disabilities

200000 3 ene ]C | J[ S ]CO [ Most frequent types of complaints
:) e O D | e \/\/ | J[ h allowance for care
disabilities a8%

identification card

of a person with
disabilities

30%

allowance for
a special aid

149%

People are entitled
to compensation for
unreasonably long
proceedings

A woman applied for an allowance for care

Did you know that...? but died during the proceedings, which lasted

17 months. Therefore, her husband who had

... if proceedings on allowance for care cared for her before she died, entered the pro-
last unreasonably long, you can apply for ceedings on the allowance and applied for com-
compensation? If the original party died in pensation for unreasonably long proceedings.
the course of the proceedings, this option He was first turned down on the grounds that
passes to the person who entered the he had not been a party to the original proceed-
proceedings instead of the original party. ings. Therefore, we advised the Ministry of La-

bour and Social Affairs of the case-law of the Su-
preme Court, according to which the person who
is the legal successor in proceedings also has the
right to compensation. Based on our advice, the
Ministry reviewed its position and provided the
widower with financial compensation of CZK 14
thousand.

@ Defender’s Report: File No. 6983/2014/VOP
of 9 February 2015
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M PensIons

Most of those complainants who
approach us in matters of retirement
pensions have not completed the
period of insurance required for pension
entitlement or consider that their
pension is too low due to periods of
insurance they failed to complete. We
endeavour to help them prove longer
periods of insurance.

In the area of disability pensions,

the most frequent problem lies in an
insufficient period of insurance for

a pension entitlement, on the one hand,
and determination of the disability
degree and the date of commencement
of disability, on the other hand. Both
have a fundamental effect on the
amount of the pension.

Duration of employment for
pension calculation may also
be confirmed by witnesses

A complainant had no proof of employment
but could provide testimonies of her former
colleagues, following which her employment
was recognised and we succeeded in obtaining
a higher pension for her. The Czech Social Secu-
rity Administration initially did not recognise her
employment because the witnesses failed to
provide accurate dates and were unable to doc-
ument that they worked for the same employer.
The Czech Social Security Administration did not
even accept the testimony of the husband who
had worked for the same employer.

We ultimately convinced the authority that it had
proceeded incorrectly because it had the possibil-
ity to verify the testimonies, for example by sim-
ply checking whether the witnesses had the re-
ported period of employment taken into account
in the calculations of their pensions. In addition,
the unjustified refusal of the husband'’s testimony
is at variance with the case-law of administra-
tive courts. The authority ultimately accepted the

3. Social security » Pensions

Most frequent types of complaints

(]

retirement pensions

38%

disability pensions

38%

survivors’ pensions
orphan’s and widow'’s
(widower’s) pensions

7%

witnesses’ declarations and took the complain-
ant’s period of employment into account in calcu-
lating her pension.

@ Defender’s Report: File No. 120/2015/VOP
of 11 May 2015

Granting of disability
pension

A complainant had been found fully disabled
several years earlier but the Czech Social Secu-
rity Administration repeatedly dismissed her ap-
plication for disability pension due to a failure
to qualify for the required period of insurance.
Based on our inquiry, we questioned correctness
of the date of commencement of the disability
on the grounds of inadequate substantiation. Fol-
lowing this, the Czech Social Security Administra-
tion performed an inspection and determined an
earlier date of commencement of the disability.
The complainant paid the outstanding insurance
premiums for four months in the amount of CZK
7,500. The authority granted her disability pen-
sion in the amount of CZK 9,200.

@ Defender’s Report: File No. 938/2013/VOP
of 17 August 2015
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PUBLIC POLICY AND
LOCAL GOVERNMENT

We concentrate on individual issues of public administration
and local government: we address problems concerning
registries, personal identity cards and travel documents as
well as citizenship. We also deal with matters concerning

the provision information and personal data protection,
transport administration agenda, State supervision over local
government, transport and the Land Registry. In 2015, we
also dealt with the efficiency of authorities and Ministries in
handling requests for information.

In 2015, we organised 6 + 3 @ \r/;(l)JLdel;gglsegnd
for a total of 305 @ persons.

We discussed matters such as

» right to information and personal data protection,

» public roads,

» provision of information on salaries and remuneration,
» driving licences with a foreign element.



W EVEeNTs

in 2015

Survey: How do authorities provide
information?

We examined the conduct of ministries and other
authorities in providing information and whether
authorities handle requests for information with-
out delay.

— The number of requests for information in-
creased by 47% year on year.

— Delays exist only at the Ministry of Justice in
decisions on appeals against failure to provide
information; there was an enormous increase
in the number of such appeals. The Ministry
promised to resolve the situation by an in-
crease in staffing.

— There is a lack of uniform practice among au-
thorities concerning the provision of informa-
tion on ongoing court proceedings that affect
them. Therefore, we recommended that the

4. Public policy and local government » Eventsin 2015

Number of requests for information
from authorities

authorities should follow the principle of trans-
parency and should not prevent the public
from having access to information.

@ Defender’s Report: File No. 98/2014/VOP
of 14 December 2015

Appellate bodies can remedy
errors directly

An appellate body need not refer a case back for
new hearing by administrative authorities of low-
er instance on the grounds of existing shortcom-
ings. The superior authorities can remedy errors
directly, for example by supplementing evidence,
to avoid the often lengthy process of referring
the case back for a new hearing.

@ Defender’s Report: File No. 6509/2014/VOP
of 7 July 2015

47


http://eso.ochrance.cz/Nalezene/Edit/3770
http://eso.ochrance.cz/Nalezene/Edit/3770

Prohibitions of residence do not
comply with the statutory conditions

We inquired into 80 cases of prohibition of res-
idence imposed in the Prague 1 city ward in the
years 2013-2014. We often found non-obser-
vance of the applicable statutory conditions. The
most serious errors occurred when the authority
imposed a penalty for conduct that did not even
disrupt public policy. As a rule, the city ward did
not examine, either, whether the prohibition of
residence disrupted the family and social ties of
the person concerned. The Ministry of the Inte-
rior agreed with our conclusions and decided to
develop guidance for the authorities” conduct in
prohibiting residence.

Easier access of sight impaired
persons to the Land Registry

During 2015, we inquired into the conditions un-
der which sight impaired persons are able to use
the “Inspection of the Land Registry” online ap-
plication without entering CAPTCHA codes. This
is conditional on a registration where the ap-
plicant receives a password that removes the
need to enter the CAPTCHA code. It is possible
to register as a person with disability to qual-
ify for above-standard support in the form of
remote assistance, where an employee of the
Czech Office for Surveying, Mapping and Land
Registry uses special software for remote control
of the computer. While the procedure regarding
above-standard support is correct, we had ob-
jections against the registration form, which did
not include the applicant’s express consent to
processing of sensitive data. Moreover, it did not
specify that a person should register as a user
with disability only in case he or she wanted
to receive above-standard support (i.e. it is not
necessary to indicate the disability within stand-
ard registration, which was not obvious from the
form). The Czech Office for Surveying, Mapping
and Land Registry modified the form in response
to our recommendation.

4. Public policy and local government » Events in 2015

The court must provide the ruling on
which it relies

If a court refers in its decision to a ruling of some
other court which has not been published, it must
provide that ruling to a person applying for infor-
mation. The Free Access to Information Act stipu-
lates that such information concerns the jurisdic-
tion of the court seised in the relevant case. By
referring to the other ruling, the court has shown
it considered the information contained in it rel-
evant for the present decision and that it was
available to the court at least at the time when it
rendered the present decision.

€ pefender’s Report: File No. 808/2015/V0P
of 271 July 2015

People with dual citizenship may
present any of the two passports

The Foreigners Police at the Prague airport did not
allow young children with dual citizenship (Czech
and South Korean) to fly to South Korea because
they could present only their Korean passports.
They were accompanied by their mother, who is
Czech. The children had previously travelled from
Prague to South Korea with their Korean father
using Korean passports. We criticised the For-
eigners Police for proceeding unpredictably and
unreasonably. Indeed, the Police may not prevent
a Czech citizen with dual citizenship from crossing
the State border just because he or she does not
produce a Czech travel document. In response to
our recommendation, the Police provided com-
pensation for the damage incurred and the Head
of the Foreigners Police apologised to the com-
plainant in writing.

@ Defender’s Opinion and Report: File No.
1610/2014/VOP of 3 June 2015 and
5 February 2015
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Yellow line in @ non-parking zone:
a change to the better for everyone

Cars were parked at a place where the com-
plainant in the case in question needed to go
with her wheelchair, despite the fact that it was
a non-parking zone directly under the law. For
this reason, the competent authority considered
it superfluous to install additional road marking in
the form of yellow lines and recommended that
the complainant call the Police when needed.
We compelled the authority to change its posi-
tion. The new marking made the place clearer for
everyone, thus avoiding unnecessary conflicts.

@ pefender's Report: File No. 7509/2014/VOP
of 27 May 2015

Road marking (yellow zig-zag line) may
suitably regulate parking in densely
populated settlements with a lack
of parking spaces.

A lawyer who studied abroad may
become a public prosecutor

The Ministry of Justice accepted our arguments
concerning recognition of foreign education and
appointed a public prosecutor who had won the
selection procedure for the given position. The
complainant had studied law in Poland. In 2004, he
returned to the Czech Republic, where the Ministry
of Education, Youth and Sports recognised his ed-
ucation. The Czech Bar Association put him on the
list of trainee attorneys and he passed his bar ex-
amination in 2011.

4. Public policy and local government » Eventsin 2015

Despite this, the Ministry of Justice insisted that the
complainant should apply for recognition of his ed-
ucation directly at the Ministry of Justice in order to
be appointed as public prosecutor. In formal terms,
we do not question the competence of the Minis-
try of Justice to recognise legal education relevant
for the profession. On the other hand, it should be
noted that if the complainant passed the bar ex-
amination and has many years of experience, this
sufficiently proves his knowledge of Czech law. His
success in the selection procedure proves the same.
In this particular case, the insistence on a formal re-
quirement runs counter the purpose and sense of
the law. Moreover, the Ministry could have pointed
out the complainant’s deficiency before the selec-
tion procedure.

@ Defender’s Opinion: File No. 4956/2014/VOP
of 271 July 2015

Domestic violence should be verified
on site if the given person is to be
banished from home

Principles we reached through our inquiries into
the procedure of the Police in investigating do-
mestic violence:

1/ Police officers should make decisions on ban-
ishment on grounds of domestic violence only
after becoming acquainted with the situation
on site.

2/ In the official record on banishment, the Police
should always describe the specific reasons for
the banishment.

3/ Any decision on objections against the banish-
ment should be properly justified.

& Defender’s Report: File No. 2857/2015/VOP
of 21 October 2015

49


http://eso.ochrance.cz/Nalezene/Edit/3374
http://eso.ochrance.cz/Nalezene/Edit/3374
http://eso.ochrance.cz/Nalezene/Edit/3614
http://eso.ochrance.cz/Nalezene/Edit/3614
http://eso.ochrance.cz/Nalezene/Edit/3676
http://eso.ochrance.cz/Nalezene/Edit/3676

Soldiers finally receive payments
for on-call duty

Since 2012 we were trying to help professional
soldiers who were not provided with remuner-
ation for on-call duty. According to the Ministry
of Justice, the soldiers were not on call as they
were not required to be present at a specific loca-
tion. The Ministry claimed that they were mere-
ly ordered to be “available”: the soldier had to
be prepared to appear at the military base within
a specified time on a telephonic order. This, how-
ever, limited the soldier during his/her time off in
the same way as an on-call duty.

— In our opinion, only paid on-call duty may be
ordered to a soldier during his/her time off.
It must not operate to the soldier’s disadvan-
tage that the superior set merely a time limit
and not the place where the soldier should be
present.

— Our opinion was upheld by the Supreme Ad-
ministrative Court at a soldier’s instigation in
2013.

— Remedy was finally ensured in late 2015 and
the relevant remuneration for on-call duties is
now being gradually paid to the soldiers ret-
roactively. On-call duties are now ordered in
accordance with the law.

@ Defender’s Reports: File No. 7661/2012/
VOP, 5929/2014/VP of 8 October 2015 and
23 April 2015

4. Public policy and local government » Eventsin 2015

Amendment to the Roads Act

Decisions in complicated disputes regarding the
existence of publicly accessible special-purpose
roads will no longer be made by the authorities
of small municipalities, but instead by munici-
pal authorities with extended competence. The
Ministry of Transport has heeded the repeated
requests of the Defender and her predecessors
and provided for an amendment to the Act. In
addition, a municipality - as the road owner - will
no longer be able to arbitrarily hinder a permit to
connect a neighbouring property to a road.

Amendment to the Civil Aviation Act

Based on our recommendations, the Ministry
of Transport prepared an amendment to the
Civil Aviation Act. The amendment should clear-
ly specify the conditions for obtaining a licence
to operate an airport and regulate in a just man-
ner the aspects of property settlement between
airport operators and owners of the land on
which an airport is located. In our opinion, how-
ever, the draft excessively favoured airport op-
erators and provided them with unreasonably
long time for reaching agreement with the own-
ers on the use of their land. Depending on air-
port type, the owners would have to tolerate the
use of their properties for additional ten or more
years without compensation. We also disagreed
with the proposed arrangement under which the
Civil Aviation Authority could independently de-
termine the type of airport it will permit regardless
of the type required by the applicant for licence
or airport operator. The Ministry agreed with our
objections and changed the draft amendment.
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W Trends in

20715

The Ministry fails to handle reviews
and appeals in transportation
matters in due time

The Ministry of Transport fails to handle instiga-
tions for review proceedings and appeals against
decisions of the Prague City Hall falling under the
transport administration agenda within the stat-
utory deadlines. We believe that there are only
two solutions to this adverse situation:

1/ Radical increase in the number of officials at
the Ministry of Transport.

2/ Transfer of the decision-making power in this
area from the Prague City Hall to authorities
of the city wards, whereby the City Hall would
become the appellate body. This would repre-
sent a long-term, systemic solution.

4. Public policy and local government » Trends in 2015

Delays in handling traffic offences in
the Central Bohemian Region

The Department of Transport of the Central Bohe-
mian Region has long been suffering from delays
in appellate and review proceedings on traffic of-
fences. It often failed to complete the proceed-
ings in due time (within one year), as a result of
which liability for the offence expired and the of-
fender escaped penalty.

— Therefore, we require systemic measures to
be adopted, including increased staffing for
the Department and greater emphasis on the
most serious offences. A prolonged deadline
now applies to offences committed from Oc-
tober 2015 onwards. We continue to monitor
the situation.
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Transport

We still receive numerous complaints against
truck traffic on lower-class roads. Trucks bring
noise, vibrations, dust and deterioration in safety
and cause damage to the roads, which are not
designed to such a load. The complainants fear
that the situation will further worsen if additional
roads are tolled as planned.

— The Ministry of Transport assured us it was not
planning to change the existing system. The
benefits of tolling on class I, Il and Ill roads
would not be such as to justify the necessary
investments.

— We supported municipalities in exercising
their right to ban or restrict transit truck traf-
fic where lower-class roads are used to bypass
tolled motorway sections. The Ministry agreed
with this approach.

Inherent bias of officials

May an official from a municipality or region
make decisions in administrative proceedings
on matters in which the official’'s employer (mu-
nicipality, region) has an interest or is the offi-
cial automatically biased and may not make such
decisions? We have been dealing with this pitfall

4. Public policy and local government » Trends in 2015

of the mixed public administration model. In our
opinion, especially a very small municipality may
not conduct proceedings as an authority if the
mayor or the municipality itself is a party to the
proceedings.

Citizenship

Since 2014, the Ministry of the Interior has been

handling
2x (&

as many applications for citizenship than be-
fore. Unfortunately, the period of time required
for issuing a decision twice exceeds the official
deadline. We found that the Ministry often stays
the proceedings and requests that the applicants
submit documents the Ministry has received be-
fore, or documents that have become invalid
due to the exceeded deadline for a decision.

— Therefore, we opened an inquiry on our own
initiative. Thanks to the inquiry, staffing was
increased at the department in charge of the
applications. This should significantly acceler-
ate the proceedings.
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DEPARTMENT OF CONSTRUCTION
LAW AND THE ENVIRONMENT

We deal with matters of spatial planning, work

of construction authorities, monument care, protection

of the environment, protection against noise and funeral
services. In 2015, we dealt e.g. with an amendment to the
Construction Code, unnecessary pollution of water released
from municipal treatment plants, horses subjected to cruelty
and unauthorised structural alterations of historic buildings.

We commented on the following in
the Ministries’ workgroups:

amendment to the Construction Code substitute enforcement of decisions of
construction authorities in public interest

new Monument Fund Act amendment to the Funeral Services Act

In 2015,
we trained 6 O 0 officials

educational events on removal of
and organised 1 6 structures, monument care, water law

and protection against noise.
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»»wy» CONStruction
and urban
development

What complaints did we deal with in 20157

— Procedures of construction authorities espe-
cially in matters of location and permitting of
structures

— lllegal structures and the related lack of dis-
cipline among investors (who rely on the
possibility of having the structure permitted
additionally - during construction or after com-
pletion of the construction).

Simplified permitting of structures
causes problems

— The endeavour to accelerate and simplify the
process of permitting structures is often det-
rimental to the parties to construction pro-
ceedings. The well-intentioned trend in con-
struction law, which aims at accelerating the
construction process, is often misused e.qg. for
large projects, structures built without neigh-
bours’ consent and without proper documen-
tation.

— The presently discussed amendment to the

Construction Code, which extends the scope
of structures in a “free regime”, i.e. struc-
tures that the construction authorities will not
assess at all, proceeds in the same direction.
We also criticised a proposal of the Ministry for
Regional Development, according to which all
private homes and cabins could be built on the
basis of a mere notification.

— Simplification of the construction process re-

quires a responsible approach by the construc-
tion authorities, which often fails in practice.

— For example, in one of the cases inquired into

by us, the construction authority in Spindlerdv
Mlyn permitted construction of apartment
houses at variance with the spatial plan. As
a matter of act, the plan is the basic devel-
opment document and should reflect not only
the existing utilisation of the territory, but also
future construction and development plans of
municipalities. The police have initiated crimi-
nal prosecution of officials who made the de-
cisions in the matter.
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Industrial complexes

— We regularly receive complaints against the
operation of large industrial complexes.

— As a rule, they represent very complicated
cases that need to be addressed by several
authorities.

— Our experience has shown that municipalities
play a fundamental role in spatial planning.

— If the spatial plan permits a careless place-
ment of an operation causing nuisance in the
vicinity of residential areas, the ensuing con-
flicts can only be attenuated but not resolved
satisfactorily.

Nuisance caused by operation of
an industrial complex

The residents of KnéZpole complained
about nuisance caused by noise, dust,
vibrations from an industrial complex
and the related intense truck traffic.
Therefore, they did not agree with
permitting other structures and ex-
tension of the complex and pointed
out the existence of illegal structures.
They complained about the poor con-
dition of the access road through the
municipality, which was not designed
for such a load. They also pleaded var-
iance with the spatial plan.

Our inquiry targeted several author-
ities. We criticised them for having
permitted the industrial complex at
a place which the spatial plan assigned
to “affiliated non-agricultural produc-
tion”. This, in our opinion, cannot be

O

“..the competence to conduct review
proceedings belongs to an administrative
body superior to the construction authority
which issued the consent.”

interpreted as land for any structure
with industrial production unrelated to
agriculture.

We ultimately compelled the construc-
tion authority to perform an inspection
in the complex and examine whether
all the structures had been permitted,
approved for use and used in accord-
ance with the permit. The construction
authority subsequently initiated pro-
ceedings on removal of some of the
structures.

We also recommended that before
permitting other structures, the au-
thorities should first examine wheth-
er the access road to the plant is
adequate and still has the required ca-
pacity.

Although the problems with the nui-
sance caused by the operation of the
industrial complex have not been fully
resolved, the administrative authori-
ties have begun to take active steps
towards remedy. Therefore, we closed
the inquiry.

@ Defender’s Report and Opinion: File No.
6117/2011/VOP of 26 March 2013 and 22
November 2013

Construction authorities will not
be reviewing their own decisions

We long criticised the existing practice where
construction authorities were reviewing their
own decisions - they had the additional role
of a review body. The Ministry for Regional
Development supported this arrangement. We
considered that this was wrong interpretation of
the law. There was a conflict of interest because
the “consents” granted by the construction au-
thorities were not reviewed by any independent
superior authority.

We have now achieved a change to the pre-
pared amendment to the Construction Code. The
amendment introduces a rule we promoted for
3 long time, which stipulates that the compe-
tence to conduct review proceedings belongs to
an administrative body superior to the construc-
tion authority which issued the consent.
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W Funeral
services

Itis solely up to the given municipality to decide on renewed
operation of an original German cemetery. As 3 neces-
sary precondition, public cemetery rules must be issued
and approved by the competent regional authority af-
ter all the required underlying documents have been pro-
vided, including determination of the decomposition time
based on a hydrogeological survey and an opinion of the
regional public health station. The public cemetery rules
must enable equal conditions for all citizens in arrang-
ing the lease of a grave plot and must be published at the
usual place (as a rule, at the entrance to the cemetery).

Parents will have the right to bury their stillborn children

We have long pointed out defi-
ciencies in the legal regulation
on burying stillborn children,
which does not meet the pa-
rameters given by the Health-
care Services Act (less than
500g or, where the weight could
not be ascertained, pregnan-
cy lasting less than 22 weeks).
Such children are incinerated
in hospital incineration plants

together with amputated hu-
man limbs and other hospital
waste. Hospitals often deny
parents the right to a respectful
burial of their children. There-
fore, we endeavoured to en-
sure that the law take this right
into consideration.

A commission of the Ministry
for Regional Development for

the amendment to the Funeral
Services Act, which included
a lawyer from our Office, found
a solution to this situation. The
resulting proposal is that a still-
born child may be buried in
a dignified manner according to
the parents’ wish. The parents
will have 96 hours to notify the
hospital that they wish to bury
their stillborn child.

57



5. Department of construction law and the environment » Environment

»»wENVIFoNnMent

I VEEEJNY OCHRANCE PRAY
0. ombudsman

ETANOVISKA

We published a collection of opinions titled Water Protection,
in which we described our most important findings in the
area of water law. The collection is intended both for ex-
perts (water law authorities and construction authori-
ties, the academia, lawyers) and for the general public.

Substitute care of animals

Authorities are reluctant to make decisions
on substitute exercise of decisions, espe-
cially with regard to vulnerable animals and
animals subjected to cruelty where the sub-
stitute exercise may include care of animals.
This is due to a lack of funds in the municipal
budgets, especially those of small municipal-
ities, which must cover the costs of substi-
tute care using their own means. Therefore,
it is necessary to find a suitable method of
financing.

Horses kept in unsuitable
conditions

A municipal authority imposed a penalty
on a horse keeper suspected of cruel treat-
ment. The authority also ordered the keep-
er to improve the conditions for the horses.
Nevertheless, it failed to enforce fulfilment
of the conditions and did not proceed to en-
forcement of the decision. Thus, the horses
continued to live in unsuitable conditions. We
criticised the authority for its approach and
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the veterinary administration for a shortcoming.
If the owner did not allow the veterinary admin-
istration to enter his land, the authority should
have instigated initiation of administrative pro-
ceedings on the grounds of a failure to provide
collaboration.

Both administrative authorities took active re-
medial steps after our report on the inquiry was

5. Department of construction law and the environment » Environment

issued. On the basis of new inquiries, they lodged
instigations against the owner of the land on the
grounds of violation of the Act on Protection of
Animals against Cruelty. The municipality pur-
chased the plots of land within an enforcement
procedure against the owner and moved the
horses to a more suitable place.

@ Defender’s Report: File No. 2806/2014/VOP of 2 April 2015

Water quality is deteriorating
due to benevolent limits for
treatment plants

Wastewater treatment plants operate under ca-
pacity. As a result, more pollutants are being
discharged into rivers and reservoirs, leading to
deterioration of water quality. This is true even
though the wastewater treatment plants are able
to clean water better; however, the current leg-
islation sets only very benevolent limits for pol-
lutants discharge. In some cases, the operators

obtained even lower limits than those given in
the original permits.

In our inquiry, we approached the Ministry of the
Environment and the water authorities. We be-
lieve that the best solution would be to leave out
the numerical values from the Annex to the Gov-
ernment regulation which currently sets the lim-
its, and further specify the verbal description of
the best available technology for the wastewater
treatment plants. Such a step would force the op-
erators to fully utilise the potential of the treat-
ment plants and to discharge water with lower
levels of pollutants.

©

The Public Defender of Rights used her special power to recommend that the Government
amend Annex 7 of Government Regulation No. 61/2003 Coll. and leave out the numerical
values. The Government rejected our proposal, but simultaneously tasked the Minister of the
Environment in co-operation with the Minister of Industry and Trade and Minister of Agriculture to
prepare a new amendment to the relevant Government regulation by 15 April 2016 and leave out
or set significantly stricter numerical values listed in Annex 7 of the of the Government requlation.

Alir protection

Complaints concerning air quality can be divided into two groups:

— Complaints against nuisance through smoke (from chimneys, fireplaces, etc.) produced by individual

households, e.g. the neighbours.

— Complaints against odours produced by industrial or agricultural complexes.

— Finding solutions in these cases is very difficult. The current Air Protection Act sets no emis-
sions or pollution limit values for odorous substances. Odorous substances are, in contrast to
the original legal regulation, specifically listed under “pollutants”. Air protection authorities thus
may, when issuing permits for operation of air pollution sources, set individual limit values for
emissions of odorous substances, if this is expedient and effective with respect to the relevant
pollution source. The authorities may also impose specific technical measures to reduce odours.
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— Individuals perceive the intensity of odours differently, which is why we believe that persons
who feel their rights are directly affected should be considered parties to the proceedings on
permitting operation of a pollution source pursuant to the Air Protection Act, as well as the in-
dividual proceedings under the Construction Code. The fact that air pollutants ignore borders
cannot, in itself, be a reason to exclude persons who base their participation in the proceed-
ings on a decreased comfort of living and interference with peaceful use of their property
resulting from nuisance through odours.

Protection against noise

— With respect to authorities
responsible for public health,
we repeatedly encountered
cases where the region-
al public health stations re-
fused to address instances of
exceeding noise limits during
one-off noisy events, such
as concerts.

— The health stations pointed
out that on the basis of their
assessment of health risks,
they found the noisy events
annoying, but not threaten-
ing or damaging health.

— Although in most cases we
agreed with the health sta-
tions” assessment that the
noisy event could not have
caused damage to health
(and it was questionable
whether public health could
be threatened as a result),
we found the authorities’
procedure unlawful. Pur-
suant to the Protection of
Public Health Act, a public
health station must initiate
administrative  proceedings
on imposition of a fine once
it learns of violation of the

Mining administration

law. The question of threats
posed to the public by the
noisy event should be ad-
dressed only within these
proceedings. Subsequently,
the health station may either
waive the fine, or impose it
in an amount correspond-
ing to the degree of threat
posed to public health.

@ Defender’s Report: File No.
7995/2014/VOP of 21
September 2015

In 2015, we again dealt with
complaints concerning mining.
Resource site protection limits
the possibilities of further devel-
opment of the respective area.
This is why it must be included
in the principles of regional de-
velopment and potentially also
in municipal spatial planning.
The same applies to the already
designated mining areas.

Construction in
protected resource areas

In the case at hand, the com-
plainant wished to build a fam-
ily home on a property situ-
ated in a protected resource
area. According to the spatial
plan, it was a built-up area and
the property itself was sur-
rounded by existing buildings
on three sides. However, the
Regional Authority, after hav-
ing discussed the case with

the District Mining Authority,
refused to grant construction
permit pursuant to the Mining
Act. The general explanation
provided was that the proper-
ty was unsuitable for a fam-
ily home, since it could suffer
future damage resulting from
mining activities.

We criticised the authorities
for not providing more specif-
ic arguments in the reasoning,
such that it would directly ad-
dress the submitted plan for
the family home. In our opin-
ion, the authorities should have
first addressed, e.g.,, how the
house’s foundations were de-
signed and whether they could
withstand vibrations from min-
ing activities, the distance of
mining from the property and
whether mining would move
closer or away from the prop-
erty in the future. They should
have taken into consideration

that other buildings already ex-
isted adjacent to the property
and that stone mining would
have to take this fact into con-
sideration.

A binding opinion pursuant to
the Mining Act was requested
by the construction authority
which, on its basis, refused to
permit the construction. In this,
it violated the Code of Admin-
istrative Procedure as it denied
the complainant the right to re-
spond to the relevant evidence,
i.e. the complainant was de-
fenceless against the resulting
binding decision.

The complainant brought the
case before an administrative
court, where it is now being
heard.

@ Defender’s Report: File No.
5961/2012/VOP of 20
April 2015
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JUDICIARY, MIGRATION,
FINANCIAL MATTER

In the area of the judiciary, during the year in question we
dealt e.g. with delays in proceedings and inappropriate
conduct of judicial persons. We also published collected
documents concerning our findings in the area of State
administration of courts. In the area of migration, we focused
especially on matters associated with residency permits,
expulsions and obtaining international documents. In the
area of finance, we dealt with fees collected from minors
and disputes between mobile operators and consumers.

Our mandate:

Judiciary Migration Financial matters

» delays in » travel » taxes
proceedings documents oy £ e Tt

» inappropriate » various types » administrative
conduct of of residence and judicial fees
judicial persons permits

i : . » consumer
» administration ~ » expulsions and

rotection
in expert and detention of p ,
interpreting foreign nationals L”SCII),eCt'O”
odies
matters » international
» Ministry protection
of Justice

supervision



vy State
administration

of courts

The bodies of State adminis-
tration of courts, i.e. the pres-
idents and vice-presidents of
the courts, should supervise
and contribute to quick resolu-
tion of cases, and ensure dig-
nity and judicial ethics in pro-
ceedings. We inquire into how
the president or vice-president
of the court dealt with com-
plaints against delays in pro-
ceedings or inappropriate con-
duct of judicial persons.

@ For more information, visit
bit.ly/sprava_soudu

In 2015, we compiled a collec-
tion of papers presenting our
findings concerning State ad-
ministration of courts; you can
find the collected papers on our
website at:

@ bit.ly/sbornik_soudy

6. Judiciary, migration, financial matter » State administration of courts

Service of
documents on
prisoners

The courts regularly served
documents on prisoners at
their permanent addresses, not
at prisons where they were ac-
tually present. Based on our
inquiry, the Ministry of Justice
modified the “office rules”
which regulate the service of
documents on prisoners. It
should thus no longer be pos-
sible for the decisions being
served to come into legal force
without the addressee having
had the opportunity to read
them.

@ For the whole report
on the inquiry, go to
our website at
bit.ly/dorucovani_vezni

il L
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2014

Complaints filed with the State administration of courts

total

delays

I inappropriate conduct 2

total
delays

- inappropriate conduct 10

total

delays

- inappropriate conduct 25

total

delays

- inappropriate conduct 19

Timely compensation for
damage and assistance to
victims of crime

6. Judiciary, migration, financial matter » State administration of courts

Retirement contribution
may no longer be seized in
Its entirety

In 2015, there was an increase in complaints
against the Ministry of Justice for its failure to
deal with applications for compensation for un-
lawful decisions or delays within the period of
six months. After our meeting with the Minister,
the Ministry increased the number of personnel
in the department of compensations. We also
succeeded with our suggestion concerning an
amendment to the Victims of Crime Act. In doing
so, we prevented a problematic extension of the
period for dealing with applications for financial
assistance filed by victims of crime, or their sur-
viving family members.

— The six-month period for dealing with appli-
cations for compensation features prominent-
ly in our Decalogue of Good Practice.

@ You can find it on our website at
bit.ly/10_dobrapraxe

Until August 2015, it was possible for a distrain-
er to seize the whole amount of retirement con-
tribution. In cases of distraint (judicial enforce-
ment), former members of security corps for
whom retirement contribution was the only in-
come could thus remain completely destitute. We
thus made an effort to initiate a change; thanks
to our recommendation, retirement contribution
was included in the list of income which may be
seized only partially, by means of salary deduc-
tions, as from 1 September 2015.

The same also applies to the allowance towards
retirement pension to mitigate certain injustices
committed by the communist regime in the so-
cial area and to the special contribution towards
retirement pension under the law on reward-
ing participants of the national struggle for the
formation and liberation of Czechoslovakia and
some of their surviving kin.
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The number of persons accommodated in facili-
ties for detention of foreigners increased to the
total of 1,125 detainees in August 2015. The ref-
ugees, usually from Syria, Afghanistan and Iraq,
underwent a journey over the sea to Greece and
further via the so-called Balkan route through
Macedonia, Serbia and Hungary, usually heading
to Germany or Sweden.

Beginning on 17 June 2015, the Police usually
checked trains heading towards Germany for the
presence of foreign nationals without a residence
permit. The Police could detain such foreign na-
tionals (depending on the circumstances in each
individual case) with a view to their transfer un-
der the readmission agreements or the Dublin Il
Regulation, or for the purposes of expulsion into
the country of origin.

Hungary acknowledged its jurisdiction, but it
failed to sufficiently co-operate to enable trans-
fer of the detained foreign nationals from the
Czech Republic back to Hungary pursuant to the
Dublin Ill Regulation. This is why the Police had
to release most of the foreign nationals when
the maximum permissible period of detention
elapsed.

6. Judiciary, migration, financial matter » Foreign nationals

Number of requests and
actual number of transferred
asylum seekers

Sent requests for Number of completed
2015 transfer of foreigners transfers of
back to Hungary foreigners to Hungary
january 90 2
february 121 2
march 95 9
april 63 48
may 59 6
june 113 4
july 208 3
august 258 1
september 330 9
october 95 3
november 8 19
december 4 2
total in 2015 1444 108

65



6. Judiciary, migration, financial matter » Foreign nationals

The refugees' route 5 the foreigner is released from the facility after 86 days
(potentially having to pay. CZK 20,000 for the stay in the
from the Balkans detention facility, in case the‘foreigner had money) and

in summer 2015 continues to Germany.

p) 2 The foreigner is transportedto
a facility for detention of foreigners
(Bélad-Jezova or Vysni Lhoty).

1a foreigner is detained by the Police of
the Czech Republic, which finds that
the foreigner has already applied for
an asylum in Hungary.

3 The Police send a request for transfer of
the person to Hungary.

4 Hungary formally agrees, but does not co-
operate to allow the transfer of the foreigner
back to Hungary.

Many foreign nationals were Fees for Stay Iﬂ a faC”lty

needlessly deprived of personal

liberty. In addition, the Refugee . .

Facilities Administration charg- fO F d ete ﬂt | O ﬂ Of fO re | g ﬂ E FS
es a fee for accommodation

and food in the amount of

o et “winie . PETSON / day 242 CZK

means. After 30 days of stay

in such a facility, the detained 1 month 30 days

foreign national had to pay CZK
7,260. The costs of, e.g., a fam- —

ily of four could thus rise to CZK — 242 X3O _ 7 260 CZK
29,040 after 30 days of stay.

We believed the law did not

permit a request for payment d

from foreign nationals detained /

for the purposes of transfer un- p e rS O n ay 242 CZ K
der Dublin lll Regulation. The

foreign nationals did not even 1 mOnth 30 dayS

receive an administrative deci- .
sion with the bil of these costs. {3 M| |y /4 Persons

— For more information on the —
conditions in the Facility for — 242 X 30 X 4 - 29 040 CZK
Detention of Foreigners in
Béla-Jezovd, see Chapter 7,
the section on detention of
foreign nationals. 66
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Delays in residence proceedings and international

protection proceedings

Delays in residence proceedings continued in
2015 despite measures taken to speed-up pro-
cessing of requests. Thanks to our interventions,
many of these delays in proceedings were re-
moved. We were also approached by some com-
plainants whose applications for international

VISAPOINT

protection remained undecided by the Ministry of
the Interior even after several years. The foreign
nationals were stuck in an insecure position as
to whether they would be allowed to stay in the
Czech Republic.

Foreign nationals may only apply for a residence
permit or a visa in person at the relevant embas-
sy. They are required to use the VISAPOINT online
system to get an appointment. However, in some
countries (e.g. in Mongolia, Thailand, Uzbekistan,
Vietnam or Ukraine), VISAPOINT has long offered

no free appointment dates. On the other hand,
registration has improved at embassies in Georgia,
Kazakhstan and Turkey. Thanks to our initiative, the
Ministry of Foreign Affairs now provides foreign na-
tionals with better information on the system, also
through the websites of the relevant embassies.

Issuing travel documents to Bulgarian citizens

Bulgarian citizens who often lived their whole
lives (over 70 years) in the Czech Republic en-
countered serious problems. Although in the pre-
vious years, the Bulgarian authorities used to is-
sue travel documents to them without any issues,
they now refused to do this unless the applicants
proved permanent residence in Bulgaria. Due to
the complainants’ advanced age and lack of ties
to their former homeland, they could not have
possibly complied with such a requirement. This
is why they applied for a substitute foreigners’

passport in the Czech Republic, but without suc-
cess. The authorities subsequently stopped pay-
ing their retirement pensions and social benefits
as they could not verify their identity with a valid
document. This is why we initiated talks between
the Minister of the Interior and the Bulgarian em-
bassy in the Czech Republic to seek a solution to
this problem. The Ministry subsequently agreed
to issue foreigners’ passports to these complain-
ants. Afterwards, the payment of retirement pen-
sions resumed.

— As this concerns a broader range of issues, we organised, in co-operation with the UN High
Commissioner for Refugees, a workshop titled “Border protection and identification of persons in
need of international protection during increased mixed migration flows” with participation of the
Foreigners Police officers from all regions of the Czech Republic.

— In September 2015, we organised our traditional seminar on asylum and foreigners law. The con-
tributions presented at the seminar will be published as collected papers.

@ Collected papers presented during the 2014 scholarly seminar on the topic Residence of foreign
nationals: selected legal issues Il can be found on: bit.ly/pobyt_cizincu

— Within the lectures we organised, we acquainted the judges of the Supreme Administrative Court

with our findings.

— We took advantage of our power to intervene in proceedings before the Constitutional Court in
3 case concerning health insurance of foreign nationals and detention of minors. We commented
on detention of foreign nationals and transfers under the Dublin Il Regulation in proceedings be-

fore the Supreme Administrative Court.
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What to do when you are not satisfied with

system of municipal waste:

matters ol

Municipal waste fee
charged to minors

In the past two years, two major changes were
made in the area of municipal waste fee:

— From 2013 onwards, the municipal waste fee
may be charged to the legal representatives
of children. We recommend that the municipal
authorities take advantage of this option.

— Certain distraint (enforcement) proceedings
to enforce older outstanding fees concerning
children must be stopped. In 2014, the Su-
preme Administrative Court reached the con-
clusion that if the authority dealt with the legal
representative of a child whose interest was
at variance with the interests of the child, then
such a fee was not imposed properly.

@ More information on our website at:
bit.ly/nedoplatky_deti

11f you disagree with the placement of
collection containers, or you have another re-
commendation for the system of municipal
waste management, notify the local authority.

2 Send suggestions, comments or ideas how
to improve the system to the local authority.

3 Require a discussion of the matter at the
local council.

4 n case of possible environmental danger,
contact the Czech Environmental Inspectora-
te or regional office.

However! Do not forget:

You have a duty to pay the municipal waste
fee always, even though you would not agree
with the system.

@ For more information, go to our website at
bit.ly/poplatek_odpad

Subsidies

e Many applicants for subsidies consider their
awarding opaque and unclear.

e The authorities’ decisions often do not include
any reasoning, so the applicants do not know
why their application was rejected.

e Sometimes, the authorities do not even issue
an administrative decision.

— This is why we organised an expert de-
bate on the standing of the applicants for
subsidies. An application for a subsidy
may only be dismissed on the basis of an
administrative decision with a reasoning
and advice on appeal.

@ Defender’s Report and Opinion: File No.
6329/2012/VOP of 12 May 2014 and 9
December 2014

@ More information concerning applications
for subsidies is available on our website at
bit.ly/zadost_dotace; the report on the case
concerning subsidies for private schools is
available here: bit.ly/dotace_skoly
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5+3 recommendations for (non)payment
of the local municipal waste fee

6. Judiciary, migration, financial matter » Financial matters

Principles for paying the fee for
municipal waste:

A/ Your duty to pay the municipal waste fee is
stipulated by the law and a generally binding
ordinance.

B/ The authority does not have the duty to re-
mind you of your duty to pay the fee.

C/ Pay attention to the annual date of the fee
and pay on time.

If you still find out that you have an
underpayment:

a. 1Inspect the fees file at the

@ municipal authority’s offi-
ce and find out the amount

of your underpayment and
the reason for the debt.

Focus especially on documents such as the pay-
ment assessment or the collective prescriptive
list through which the fee was assessed and
also on information as to when and how the de-
cision was delivered to you and in what way the
authority is enforcing the fee.

-

... if you believe the payment assessment is in-
correct. Be advised, there is a 30 day deadline
running from the date of delivery. The possibili-
ties for your further procedure thus depend on
the date of delivery of the decision.

JAN

2You may file an appeal
against the payment asse-
ssment (decision)...

Please note! The collective prescripti-
ve list is delivered by posting on the
official notice board - this is why the
decision need not be delivered to
your home.

@ For more information, go to our website at bit.ly/poplatek _odpad

3Is the authority pursuing
distraint (enforcement) pro-
ceedings against you to en-
force the fee, but you consi-
der its actions unlawful?

You can defend yourself by filing an application

for discontinuation of the distraint proceedings.

Be advised, in distraint proceedings, you may not

alter the original payment assessment through

which the duty to pay the fee was imposed. The

review is limited to:

- whether the payment assessment was delive-
red properly

- whether it is legally effective and you failed to pay

- whether the period in which the authority may
enforce the fee (the basic period is 6 years from
the substitute due date of tax = i.e. 15 days of
the legal force of the payment assessment;
there are also exceptions where the period is
extended, ceases to run or runs again).

e 4 Areyouunable to pay the
Q debt in one instalment?
Get a payment schedule. You can
apply for a grace period or a payment schedule;
however, the application is subject to administ-
rative fee in the amount of CZK 400. Be active
in communication with the authority concerning
your debts. Describe your property and financial
situation in detail in your application for a grace
period. The authority will decide on your appli-
cation within 30 days.

in unlawfully, or is it making
some other error? Invite the
authority to ensure remedy.

— If this does not bring results, approach the
Public Defender of Rights, who will inquire
into the authority’s procedure.

Enclose copies of the relevant letters exchan-
ged with the authority (e.g. your appeal against
the payment assessment, the application for
discontinuation of the distraint proceedings
and the decisions on the above, if any) in
your submission to the Defender. Send this to
podatelna@ochrance.cz.
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»mw Consumer

protection

In 2015, we most often addressed
the following issues in the area of
consumer protection:

Unfair commercial practices of doorstep sellers

6. Judiciary, migration, financial matter » Consumer protection

We organised an interactive theatre performance
in retirement homes including a debate about
“crooks” where unfair commercial practices in
doorstep selling of products and services were

Consumer protection in the financial market

discussed. The elderly enriched the performance
with their own experience and participated in the
performance and in the debate.

We inquired into the procedure of the Czech
National Bank in its supervision over finan-
cial institutions, especially in connection with
compliance with the prohibition of unfair com-
mercial practices. We also inquired into the pro-
cedure of the Ministry of Finance in approval
of the general terms and conditions of building
societies. The inquiry showed that the Minis-
try checked insufficiently whether the terms

and conditions complied with the legislation
as a whole, not just with the Building Societies
Act. The Ministry did not acknowledge its error.

@ Defender’s Opinion, Report, and punitive
measures: File No. 138/2014/VOP of 11
August 20714, 26 November 2014 and 8
April 2015

Disputes between consumers and mobile operators

The competence to resolve these disputes
belongs to the Czech Telecommunication Office.
There have been repeated attempts to trans-
fer these responsibilities to the courts. We be-
lieve that transferring dispute resolution from
the Office to the courts would be unwise. On

the contrary, there should be an effort to di-
vert certain types of disputes away from the
courts. The Czech Telecommunication Office has
long experience with resolving these disputes,
which can be reflected in its supervision over
consumer protection.
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SUPERVISION OVER RESTRICTIONS
OF PERSONAL FREEDOM

We visit places where persons are or may be restricted in
their freedom. In addition, we address complaints against
prisons and psychiatric hospitals. We also deal with the
procedure of municipalities acting in the capacity of public
curators. We supervise expulsions of foreign nationals.

In 2015, we visited 20 facilities. In some cases, we informed
the public of our findings. We formulated a number of
recommendations for the governmental authorities and
commented on the proposed amendments to laws.

We celebrated the 10th anniversary of activities in the area
of protection against ill-treatment as the so-called national
preventive mechanism.

We visit:

» Prisons and police cells

» Facilities for detention of foreigners and asylum facilities
» Facilities for institutional and protective education

» Psychiatric hospitals and treatment facilities for long-term
patients

» Residential social services facilities

We visited 22 facilities in total. Visits were carried
out by teams consisting of our lawyers and, when
20 needed, also experts from the ranks of medical

specialists, psychologists, nurses and interpreters.



7. Supervision over restrictions of personal freedombody » Visits in 2015

W VISITS 1N
20715

1/ Prisons

o A total of 6 prisons were visited, half in the process of inquiry into
the individual matters

o A medical specialist participated in each systematic visit.

What did we inquire into?

Beginning in 2016, we will — material conditions and catering
publish all our reports on
visits after discussions with — sanitary conditions

the respective facilities end.
— healthcare and the conditions of imprisonment for people with
disabilities
— strictness of the security measures

— meeting the cultural and social needs of the convicts

Summaries of our reports, — achieving the purpose of imprisonment and employment
visits and inquiries are

available on our website — contact with the family and the world out of prison

at ochrance.cz, in section

Protection of persons — treatment of convicted foreign nationals

restricted in their freedom.
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2/ Police cells 1/ Police cells

e We visited cells at 8 police stations.

What did we inquire into?

— advice given to persons in cells as to their
rights and duties, delivering the advice into the
cell

— ensuring the right to legal advice and availabil-
ity of a list of attorneys

— food in reasonable intervals
— equipment of the cells

— rules for treatment of persons with behavioural
problems
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7. Supervision over restrictions of personal freedombody » Visits in 2015

3/ Detention of foreign nationals

e A total of 3 visits to the
Facility for Detention of
Foreigners in Béla-Jezova

e The Defender participated
in person twice, alongside
interpreters

What did we inquire into?

— the conditions in detention
of families with children

— material and sanitary condi-
tions, access to water, cater-
ing and clothes

— healthcare services

— provision of interpreting and
legal advice

— presence of security per-
sonnel in uniforms, security
measures

Information on both
procedures in imposing
penalties and reports from
visits are available on our
website:
bit.ly/zarizeni_cizinci and
a press release at bit.ly/
Bela_ Jezova

Q

4/ Treatment facilities for long-term patients

persons were placed in the Fa-
cility for Detention of Foreign-
ers in Bélad-Jezovd in August
2015. The original capacity of
270 beds was insufficient and
people were also accommo-
dated in container units, tents
and the gym.

659

The Defender visited the facility repeatedly. She was twice forced
to exercise her punitive powers as she concluded that the authori-
ties had erred and failed to ensure a remedy.

— The facility does not meet the conditions for accommodation of
children. We tried to at least improve the conditions in the facility.

— We requested better treatment of the detained foreigners. The
Refugee Facilities Administration and the Police have taken
some steps, but in some cases we were forced to contact the
superior authority - the Ministry of the Interior.

— In our opinion, during summer and autumn of 2015, the foreign
nationals placed in the facility were subjected to degrading
ill-treatment, usually as a result of the facility’s overcrowding.
The situation was very serious with regard to children.

The Defender met with the Minister of the Interior twice in person.
He informed her of the steps taken that would lead to gradual im-
provement of conditions in Béla-Jezova. These measures included,
e.qg., increasing the number of social workers, ensuring availability
of interpreters and games for children.

e we visited 8 such facilities

e the team always included
a medical specialist and
a nurse

e after discussions with
experts and representatives
of the visited treatment
facilities for long-term
patients, we will issue
3 summary report in 2016
with recommendations for
the responsible authorities

o sufficient staffing is the basic
requirement for good care

What did we inquire into?

— provision of safety, privacy
and dignified conditions

— prevention and manage-
ment of pain, malnutrition
and injuries

— arrangements with respect
to the specific needs of peo-
ple with dementia

— staffing and personnel issues

— use of sedatives and re-
straints
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7. Supervision over restrictions of personal freedombody » Individual complaints

»wIndividual
complaints

complaints concerned treatment in social services. We are not authorised to
deal with individual cases, but these complaints have a role in preparing the
programme of the visits. Despite this, we always tried to come up with a pro-
posed solution. The chief problem is that there is no governmental authority to
review complaints of clients in social services.

293 @)

A number of curators are mayors of small
municipalities. Without any kind of financial
subsidy, they are responsible for a broad
range of issues in which they often lack
sufficient expertise. This needs to change. It
is also necessary to improve the inspection
and guiding activities on the part of regional

complaints filed by
prisoners were ad-
dressed by us during
the year.

complaints concerned care
in psychiatric facilities. We
can only directly address
those which are related to
protective treatment or-
dered by court in criminal
proceedings.nafizeného
soudem v trestnim fizeni.

complaints concerned sup-
port measures, usually cura-

torship. The Defender may
only address complaints
45 concerning curatorship per-

formed by municipalities.

authorities and the Ministry.

Imprisonment of people with disabilities and long-term patients

Convicts with disabilities
and long-term illnesses
are 3 particularly vulner-
able group in the pris-
on system. In 2015, we
inquired into individual
cases as well as the gen-
eral conditions in special
blocks in three prisons.
We found ill-treatment in
a number of cases. Usual
problems include adjust-
ing the material condi-
tions to the needs of the
prisoners, ensuring suffi-
cient assistance and care,
and providing healthcare
and the necessary med-
ical aids. This is why we
will submit our systemic
recommendation to the
responsible authorities in
2016.

How to deal with incurably ill patients in prisons?

We ensured remedy in the case of a man with three paralysed limbs and
an inoperable malignant tumour in the spine, who was spending nights
locked in his bedroom, alone and without means to call for assistance.
The man was transferred to a bedroom for immobile persons and as-
signed an assistant from the ranks of the convicts.

However, the issue remains of whether a terminally ill person in such
a bad medical condition should be staying in prison at all - the convict
had served most of his sentence and, given his medical condition, his
sentence could become a life sentence. The man had repeatedly turned
to the courts. However, he only succeeded after our report was pub-
lished; the court granted his request for parole on medical grounds.

The European Court of Human Rights considers placing convicts in pris-
on despite the fact their medical condition is not compatible with prison
life a violation of the Convention for the Protection of Human Rights and
Fundamental Freedoms.

@ Defender’s Report: File No. 7624/2013/VOP of 5 December 2013
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7. Supervision over restrictions of personal freedombody » Events in 2015

W EVeNTS
N 2075 *

E I

¥
in 2015 \
‘

years

of National Preventive Mechanism
in the Czech Republic

the number of times we commented on legal requlations in 2015;
e.g. the Social Services Act, the Professional Medical Qualifications
Act and the Criminal Code.

the number of training events we organised for senior police of-
ficers year concerning rights of persons restricted in their freedom.

the number of times we met with the Director General of the Pris-
on Service of the Czech Republic. We regularly discuss the com-
plaints of prisoners and findings from systematic visits. Thanks to
our co-operation, we managed to achieve progress in some long-
term problems:

— Creating a just system for resolving convicts’ applications for
transfer into another prison. Since October 2015, convicts do
not have to file a new application for transfer if their previous
one was rejected on capacity grounds; convicts are now put on
a waiting list.

— Provision of interpreting to imprisoned foreigners during med-
ical examinations.

— Shorter periods spent by convicts locked up in their cells/bed-
rooms.

— Observance of the rule that expunged disciplinary punishments
cannot be indicated by the prisons in convict’s assessment sub-
mitted to courts.
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7. Supervision over restrictions of personal freedombody » Events in 2015

Prisons Outlook to 2025

1IPE "

This year, the Prisons Outlook 2025 was under
preparation at the Ministry of Justice, in which we
participated in the following ways:

— We voiced concerns about the present pe-
nal policy settings. It is necessary to ana-
lyse the impacts of the new Criminal Code in
view of the constantly increasing number of

Safety in sobering-up stations

imprisoned persons as prison overcrowding is
now imminent.

— We propose to reform the prison healthcare
system, as it has problems with providing
available and good care, in itself resulting from
the lack of medical specialists willing to work
in prisons. We believe the concept of prison
healthcare needs to be reviewed.

In 2014, on the basis of our systematic visits to
sobering-up stations, we recommended to the
Ministry of Health to adopt legal and organisa-
tional measures to increase safety in the provi-
sion of sobering-up station service. In 2015, we
discussed these measures with the Minister and
his deputy. A new legal requlation of the sober-
ing-up service is currently being prepared. The
Ministry has also prepared a number of useful
changes strengthening the rights of the patients.
However, we continue to request:

— that the Government'’s bill be modified to in-
clude a duty for the providers of healthcare
services to keep records of the use of re-
straints;

— that minimum requirements be set for person-
nel and material and technical equipment of
the sobering-up stations.

@ The summary report on visits to sobering-up
stations is available on our website at
bit.ly/zachytky

Better protection of the elderly in facilities

Based on our findings from visits to 14 retirement
homes and special regime homes, we formulat-
ed systemic recommendations for the Ministry
of Labour and Social Affairs and the Ministry of
Health. The recommendations concern sedatives,
conditions for registration to provide social ser-
vices and a Czech strategy to combat dementia.
We pointed out insufficient funding of healthcare

in residential social service facilities and invited
both ministries to find solutions.

@ the report on visits to the facilities and
letters to the ministries are available on our
website at
bit.ly/socialni_sluzby
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|

Report on visits to retirement homes
and special regime homes

— The report describes our
findings from visits in 14 fa-
cilities.

— It includes descriptions of
good and bad practice and
recommendations that can
serve as guidelines.

— The cause of ill-treatment
often lies in insufficient staff-
ing and lack of knowledge of
good practice.

— We focused primarily on the
living conditions of the el-
derly with dementia.

@ The report is available on our website at bit.ly/domovy_seniori

Report on accommodation facilities
providing care without authorisation

Office of the Public
Defender of Rights

RETIREMENT HOMES
AND SPECIAL REGIME
HOMES

REPORT
ON SYSTEMATIC VISITS CARRIED OUTBY
THE PUBLIC DEFENDER OF RIGHTS 2015

— The report describes our
findings from visits in 9 fa-
cilities.

— The report explains why it
is dangerous to tolerate the
provision of social services
without rules, registration
and inspection.

— It contains recommenda-
tions and advice for people
interested in social services,
medical specialists, author-
ities, guardians, and prose-
cuting bodies.

@ The publication is available on our website at the publication is
available on our website at bit.ly/zarizeni_bez_opravneni

Office of the Public
Defender of Rights

RESIDENTIAL FACILITIES
PROVIDING CARE
WITHOUT AUTHORISATION

REPORT
ON SYSTEMATIC VISITS CARRIED OUT BY
THE PUBLIC DEFENDER OF RIGHTS =~ 2015
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7. Supervision over restrictions of personal freedombody » Monitoring of expulsions

»» Monitoring of

expulsions

@

e We monitored 4 expulsion and transfers.

e The Defender pointed out shortcomings in
the area of preparing detained foreigners for
leaving the Czech Republic and handcuffing
them during police escorts.

Monitoring of expulsion of foreign
nationals from the Czech Republic

This was the first year when we observed admin-
istrative expulsion as part of a joint return opera-
tion co-ordinated by the European Agency for the
Management of Operational Cooperation at the
External Borders of the Member States of the Eu-
ropean Union (Frontex). We monitored the expul-
sion of a Nigerian national from the point of his
leaving the Facility for Detention of Foreigners in
Béla-Jezova up to the transfer to Nigerian author-
ities at the international airport in Lagos. On three
occasions, we monitored transfers of 15 foreign
nationals from detention and reception centres to
their transfer at the border crossing to Austria.

Our recommendations concerning
expulsion of foreign nationals

— Do not neglect preparation of foreign nation-
als for their departure from the Czech Repub-
lic. Preparation for leaving the facility is mainly
the responsibility of the facility for detention
of foreigners and should help people deal with
their situation. Good preparation decreases
the risk of self-inflicted harm, suicides or other

behaviour on the part of the foreign national
that would hinder or prevent his or her depar-
ture.

— Give the foreigners information on the date
and time of their leaving the facility. The for-
eign national is then better prepared for leav-
ing the detention facility, can inform the family
and close ones, his or her legal counsel and
can settle personal matters and other neces-
sary things.

— Avoid indiscriminate handcuffing of the es-
corted persons. Handcuffs may be used by
police officers if they have a reason to believe
safety is at risk or that the escorted person
might attempt to escape. We analysed 180
decisions on escorts, where handcuffs were
used in 88% of all escorts (89% where the es-
corted persons were male, 79% where the es-
corted persons were female, and 50% where
the escorted persons were minors). In none of
the cases did the file suggest there was such
reasonable concern.
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EQUAL TREATMENT
AND DISCRIMINATION

In 2015, we carried out a survey focused on victims of
discrimination and their difficulties in achieving justice. Even
though approximately one out of ten Czechs was exposed

to some form of discrimination in the past five years, these
people face difficulties in seeking legal recourse. We also
focused on equal pay and children with disabilities in schools.

Discrimination in 2015 in numbers

We received 379 @ complaints

which is 47 Q more than in 2014
where we found
discrimination in 8 a cases,

z 6 X  there was direct discrimination.
of which s

2)( there was indirect discrimination.

This does not mean that discrimination does not exist in society. A major part
of the complaints received in 2015 are still being inquired into.

@ For more information, go to our website at bit.ly/odlisne_zachazeni
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8. Equal treatment and discrimination » Focus on complaints

W FOCUS on complaints

Areas in which people felt to be discriminated against in 2015

work and employment

goods and services

housing

education

public administration

other areas

We are glad that an increasing number of people are
aware that the Defender’s mandate includes protection
against discrimination. However, some people believe
that any kind of injustice constitutes discrimination. We
explain what the law considers discrimination, analyse
the case and give advice as to how to defend oneself.

social affairs

healthcare 4 %

Why people felt discriminated against in 2015

other reason

disability 23%

race, ethnicity 17 %
sex 12 %
age 11 %

nationality 6 %

religion 2 % We also found cases of multiple discrimination, when
3 person was discriminated against on multiple prohibit-
ed grounds. We recorded 26 such cases during the year.

sexual orientation 2 % Most often, they concerned the combination of discrim-
ination on the grounds of sex and age.



8. Equal treatment and discrimination » Topic of the year 2015: equal pay

»»Topic of the
yea [ 2 O /I 5 : We believe it is unjust if

people performing the same

@ q U a | pay work or work of a similar

value receive different pay,
either due to their sex,
disability or the fact they

also receive old-age pension.
Unequal pay is undignified
and the government does not
do everything required

to prevent it.

Therefore, in 2015 we

A/recommended that the Ministry of Labour and
Social Affairs take concrete systemic steps in
countering unequal pay for women and men;

B/ criticised the Government Regulation on min-
imum wage which, at variance with the con-
stitutionally guaranteed rights of persons with
disabilities, determines lower minimum salaries
for recipients of disability pension;

C/ called on the State Labour Inspectorate to per-
form more thorough inspections of equal pay
at work;

D/ accepted partnership in the project dubbed “Pay
attention to gender pay gap!”, as part of which
we engage in debates with the general public,
secondary school students and social partners
in all regions of the Czech Republic. The project
is being implemented by the NORA Gender In-
formation Centre, a benevolent association.

Do you know the difference between
average salaries of men and women
in the Czech Republic?

www.jetofer.cz




8. Equal treatment and discrimination » Survey: Why people do not take action against discrimination?

»»survey: Why
people do

not take 50/,
a Ct | O ﬂ a g a | ﬂ SJ[ of people think that discrimination on the

grounds of ethnicity is the most widespread
form of discrimination in the Czech Republic

discrimination?

The survey What is the situation regarding courts
further showed and inspection bodies?

th at: of the respondents believe that it
N 3/4 is difficult to enforce their rights
— People do not report discri- as discrimination victims.
mination because they do
notldbelrl]eve 'tht?]t ar(ljythmgt people filed only anti-discrimina-
could cthange; they do no (o) tion claims in 2009-2014, where
have enough evidence and
fear possible “retaliatory”

steps. the court upheld the plain-
tiff’s claim. In only one case the

— People would most often 6)( 9 court granted compensation for

AP intangible damage in the amount
report discrimination to the of CZK 51.000
Police (58%); 16% would AR
contact the Defender. Some  — in addition, courts are reluctant when dealing with a shift of the
did not know at all to whom burden of proof (especially in harassment cases) and discrimina-
they should turn. tion in redundancy cases;

— Members of marginalised  — inspection bodies punish primarily discriminatory conduct about
groups feel helpless and which there is written evidence (job advertisements) or are di-
believe that the loss they rectly witnessed by inspectors (dual prices for domestic and for-
would suffer if they reported eign customers);
discrimination  would  be
greater than the gain from  — the low fines imposed by administrative authorities do not have
successful litigation. a deterring effect; as a result, the inspection bodies encounter

certain offences repeatedly. 85



8. Equal treatment and discrimination » Survey: Why people do not take action against discrimination?

however, almost

1% 0%

of respondents experienced discrimination or

harassment in the past five years (most often of them preferred not to report discrimination
on the grounds of age and sex)

Sl 2

What is necessary to change?

1 5 .@ measures were recommended on the basis of the survey for
more effective enforcement of anti-discrimination law

These include, for example:

— creating a promotional campaign and a cam- provision of free legal aid, enactment of “pub-
paign raising awareness for the public and the lic action”, equal procedural protection for all
vulnerable groups; victims of discrimination in courts);

— training for judges, lawyers, inspectors, social ~— imposing effective, deterring and reasonable
workers, medical staff and police officers; penalties in administrative proceedings.

— amendments to legislation (reduction of the @ A full report on the survey is available
court fee for filing an anti-discrimination claim, on the Defender’s website at
bit.ly/obet_diskriminace
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»»» DISCTIMINation

case law

The  Constitutional Court admitted the
Defender’s earlier legal opinioninthe case of aman
claiming discrimination on the grounds of sex with
respect to termination of his employment. The
man had worked as a tutor in a children’s home.
The Court noted that the Defender had previously
criticised the procedure of the Labour Inspectorate
which investigated the case, but failed to find any
discrimination. The Defender had found that the
Inspectorate’s inspections were purely formal. The
lower-instance courts should thus not have used
the inspection results and should have proceeded
with taking additional evidence. When they failed
to do so, they violated the plaintiff’s right to a fair
trial. We welcome the fact that the Constitutional
Court took the Defender’s findings into account
and forced the courts and Labour Inspectorates to
approach discrimination cases more responsibly.

@ Defender’s Report File No. 5798/2013/VOP
of 16 September 2013
Court ruling: judgement File No. Il US
880/15 of 8 October 2015

8. Equal treatment and discrimination » Discrimination case law

The District Court in Litoméfice upheld the De-
fender’s conclusion that a real estate broker may
not refuse a person interested in housing just be-
cause he or she is of Roma ethnicity. Not even
with reference to the wish of the owner of the
flat or house. The court also admitted a record-
ing of a telephone conversation as evidence. We
analysed this breakthrough (and final) verdict in
detail with the Association of Real Estate Brokers
and agreed on further co-operation. We trust that
a society-wide discussion will contribute to fairer
environment on the housing market.

@ Defender’s Report File No.112/2012/DIS
of 10 September 2014
Court ruling: File No. 14 C 46/2013
of 14 August 2015

)
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8. Equal treatment and discrimination » Discrimination case law

Who turned to the court based on the Defender’s advice?

O © © 0O

a child with
a disability who had
been excluded from
an after-school group

a woman who had
been dismissed
from her job on the
grounds
of maternity

a child with a disability ~ a blind man to whom
whose parents had been  a municipality refused
paying the learning to lease an apartment
support assistant “from  on the grounds of his
their own pocket” for sensory impairment
several years

We know, however, that litigation is not the only solution...

... and we always endeavour to resolve disputes amicably. Sometimes it is enough to give advice,
in other cases positive change comes with the Defender’s inquiry or steps taken by a pro bono
counsel. We often manage to remedy widespread discriminatory practices. By doing so, we prevent

future recurrence of such discrimination.

Who did we help in 20157

- a patient who was not allowed to take along
her guide dog to a spa

— the spa changed the operating and accommo-
dation rules in favour of people with disabilities

- a transgender woman who managed to ob-
tain a new school-leaving certificate after sex
change

— the school first refused to communicate with her

- all persons under fifteen years of age - they
are now allowed to collect a parcel or regis-
tered mail at a post office

— the post originally provided the service only
to people over the age of fifteen

- two Roma women in access to municipal housing

— the towns where the women and their chil-
dren lived changed their view and granted
the applications

- 3 consumer whose insurance company paid
out the outstanding balance of indemnity un-
der accident insurance

— the insurance company originally reduced the
indemnity on the grounds of age

- unmarried couples and registered partners
who apply for a contribution from the housing
development fund

— the contribution was originally designed for
married couples only

- a university student with a mental disorder
who can now take exams in writing
— originally, only oral exams were admitted
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8. Equal treatment and discrimination » Schools

Survey: Availability of

catering in kindergartens Almost
for children with special

needs 1/2

of kindergartens have
encountered requests for
a special diet for children,
where

95%

of kindergartens granted such
requests and

9out of 10

kindergartens accept children
with diabetes, where insulin
is applied by the parent or
the teacher

Recommendations to kindergartens
and authorities concerning enrolment

1/ do not use problematic criteria in the admission proceedings
(e.g. the permanent residence of parents) or use such criteria
(e.g. the criterion of “siblings”) carefully;

2/ prefer a copy of the vaccinations records within the admission
proceedings over a separate form;

3/in case of a lack of funding for assistant teachers, communicate
with the founding authority and the regional authority to provide
for the child’s educational needs;

4/ promote pre-school education to Roma parents and address the
issue of payment for school lunches on a national level, at least
in relation to pre-school children;

5/ do not open preparatory classes in (segregated) primary schools;
focus on increasing kindergarten capacities.

@ You can find the whole survey on our website at ochrance.cz,
section Diskriminace/vyzkumy
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8. Equal treatment and discrimination » Schools

We defended the rights of children with hearing disabilities

attending any school

In compliance with the Con-
vention on the Rights of Per-
sons with Disabilities, the Act
on Communication Systems of
Deaf and Deafblind Persons and
the Anti-Discrimination Act, we
call on the Ministry of Educa-
tion, Youth and Sports:

— to adjust the conditions for
activities of interpreters of
the sign language in regional
and university education;

— to set conditions for organ-
isation of courses of the
Czech Sign Language for
both parents;

— to create a reference frame-
work for the Czech Sign Lan-
guage; only this will enable
to evaluate whether the
teacher is sufficiently fluent
in the Czech Sign Language.

From the Czech Schools Inspectorate, we expect:

— to provide for activities of
native speakers of the Czech
Sign Language (hearing im-
paired) as consultants;

— to provide information on
how to educate hearing im-
paired children integrated in
normal schools;

©

— to obtain opinions of the
consultants (hearing-im-
paired experts) as an integral
part of the inspection file.

“We will carefully monitor compliance with all our recommendations.”

Primary schools must treat children fairly during enrolment

We advised that during enrol-
ment in the 7st grade, prima-
ry schools must comply with
the principle of equal access
to education. They should not
make any unjustified differ-
ences between first-graders

e.g. according to the time the
application was filed or the re-
sults of the school readiness
test. We insist on a transpar-
ent approach to the parents
and children (i.e. publishing
the criteria in advance) and

also on a partnership between
the founding authority and the
school, which will enable to re-
act to an increased interest in
the school on the part of chil-
dren with priority admission
rights.
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METHODOLOGY
AND ANALYSIS

We make analyses for the Office’s lawyers, produce research
of literature, national and international case law, provide
consultations and surveys, including evaluation. We release
the Defender’s opinions to the public. In 2015, this led us to
launch an online database - Defender’s Opinions Register (in
Czech: ESO).

Authorities must invite the sender to supply the
missing electronic signature

Although we do not address individual complaints delivered to the Defender, we
are authorised by the Defender to inquire into cross-sectional topics of administ-
rative practice. In one of these cases, we inquired into the procedure of authori-
ties in resolving electronic submissions, complaints or other documents without
a recognised electronic signature. We believe that the principles of good gover-
nance mean that administrative authorities have the duty to invite the sender of
an e-mail without recognised electronic signature to supply the signature. The
authorities must give advice of this to the sender promptly and in such a way to
enable him or her to comply within the supplementation period of five days of the
delivery of the incomplete submission.

We informed the Ministry of the Interior of our findings and the Ministry used
them as a basis for its guideline for administrative authorities.

@ Defender’s Report and Opinion:
File No. 7108/2013/VOP of 21 August 2014 and 29 October 2014

@ Guidelines of the Ministry of the Interior - link: bit.ly/metodika_spravnirad
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Defender’s Opinions Register

9. Methodology and analysis

In 2015, we launched an online database des-
ignated Defender’s Opinions Register (in Czech:
ESO) for the benefit of the public. It contains se-
lected anonymised opinions of the Defender and
her predecessors concerning cases we inquired

into. Aside from the Defender’s opinions, the da-
tabase also includes comments on draft laws, re-
ports on the Defender’s activities submitted to
the Chamber of Deputies and other documents.

How to use the Defender’s Opinions Register

— The interface at eso.ochrance.cz is split into
tabs: Search, Results, Saved results and Help.

— The Records contain key documents issued by
the Defender. This includes especially:

- reports on inquiries (pursuant to Sections 17
and 18 of the Public Defender of Rights Act)

- final statements (Section 19)

- reports on visits to facilities (Section 21a)

(P Evidence stancvisei ombucismana - vyhiedavani

- reports on found/not-found instances of
discrimination, recommendations or survey
reports (Section 21b)

— For easier use of the search, you can use com-
bined criteria:

- areas of law
- particular laws and regulations

- fulltext
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9. Methodology and analysis
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— Each found item in the Results tab can be  — All documents are anonymised for the purpos-
saved for later in the Saved tab, where it re- es of public dissemination.
mains until the user decides to remove the
item or leave the application. — The application includes selected documents

since approx. 2009 and we reqularly update it.
— Most published documents also contain
a headnote summarising the opinion of the
Public Defender of Rights.

Defender’s Opinions Register

(available only in Czech)

eso.ochrance.cz
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“TOGETHER TOWARDS GOOD
GOVERNANCE” PROJECT

Between 2014 and 2015, we implemented the Together
towards Good Governance project aimed at improving
the efficiency of our activities. We aimed at authorities,
governmental authorities, employers, non-governmental
non-profit organisations, students and the public. We co-
operated with our Slovak and Hungarian colleagues.

» In 2015, we continued implementing the Together towards
Good Governance project (Reg. No. CZ.1.04/5.1.00/81.00007).

» The project was financed from the European Social Fund
through operational programme “Human Resources and
Employment” and the State budget of the Czech Republic.

» The main objective of the project was to identify
opportunities for increasing effectiveness of the work of the
Office of the Public Defender of Rights, taking advantage of
international co-operation.

Within this project, we focused on

» sharing and comparing experience and examples of good
practice with international partners;

» further education and training of our staff;

» organising educational seminars, roundtables and
conferences;

» internships and opportunities for students to gain
experience;

» raising public awareness of the competences of the Public
Defender of Rights.



220000

-ducation and
Oublic awareness

10. “Together towards Good Governance” project » Education and public awareness

Sharing examples of good practice

1750

13

220

7 X

public servants, employees of non-governmental organisations
and representatives of employers attended our seminars and
roundtables

seminars were organised for students of the Faculty of Law in OI-
omouc and students of secondary schools and higher vocational
schools

people in total attended our International Conference on the Occa-
sion of Fifteeen Years of Activities of the Public Defender of Rights
of the Czech Republic and the conference organised to discuss sur-
vey results of Discrimination in the Czech Republic: victims of dis-
crimination and the obstacles on their way to justice

the number of times we met with our international partners and
co-operating organisations to share experience and examples of
good practice
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10. “Together towards Good Governance” project » Education and public awareness

Social services facilities Socially excluded areas Primary and secondary schools
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Public meetings

40 events 1130 @ participants

— socially excluded areas (Ostrava, Brno, Kladno,
Karlovy Vary and Ceské Budé&jovice);

Over the course of the year, we organised an
awareness-raising campaign for the public as part
of the Together towards Good Governance pro-
ject. We visited: — primary and secondary schools (in Olomouc,
Osoblaha, Hustopece, Zlin, VIasim, Jablonec

— regions (Olomouc, Zlin, Central Bohemia, nad Nisou, Ust{ nad Labem, Janské L&zné, Brno,
Plzefi and Vodnany).

Liberec, Karlovy Vary, Usti, Plzefi and South

Bohemia);
— municipalities  under 10,000 inhabitants ~ What did the meetings in regions

(VOsobIaha,v Korycany, Jablinka, Kunovice, |gok like?

Stépanov, Zdanice, Uhersky Ostroh, Pavlovice

u Prerova and Cejkovice); — morning interactive performance for students

— evening performance and discussion with the
public focused on practical solutions to inac-

— social services facilities (retirement homes:
tivity of the authorities or specific issues

DS Vychodilova, DS Okruzni, DS Podpérova,

DS Koniklecova, DS Mikuldskovo nameésti, DS
Nopova);

— information stands in regions, where we an-

swered questions raised by the public and

collected individual complaints
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»»»Budget

11. The Office of The Public Defender of Rights » Budget utilisation in 2015

Jtilisation in

2075

Approved budget for 2015

CZK 112,302,000

Of which CZK 5,192,000 for funding of the Together towards Good
Governance project under the Operational Programme “Human
Resources and Employment”. Of this amount, CZK 4,932,000 (i.e. 95%)
was co-financed by the European Union.

We also included claims from the unutilised expenses from the previ-
ous years in the amount of CZK 4,601,000, of which:

— (ZK 2,623,000 for employee salaries

— (CZK 1,978,000 for funding of the Together towards Good Govern-
ance (incl. CZK 1,879,000 of EU funding);

— (ZK 69,000 from out-of-budget funds (reimbursement paid by in-
surance company for a destroyed vehicle).

We used the funding to ensure standard operations of the Office in
addressing complaints and performing our other statutory duties - es-
pecially protection against discrimination and protection of persons
restricted in their freedom. We also used the funds to co-finance the
Together towards Good Governance project.
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11. The Office of The Public Defender of Rights » Budget utilisation in 2015

Utilised budget for 2015

CZK 111,559,000

From the final budget of CZK 116,972,000, i.e. 95.37% of the final budget.
Where:

— CZK 5,058,000 was used for funding of the Together towards Good Govern-
ance (incl. CZK 4,805,000 of EU co-financing);

— (CZK 4,601,000 was drawn from unutilised expenses from the previous years,
where CZK 1,978,000 was used to finance the project.

Of the budget, cuts in the amount of CZK 2,020,000 were made, corresponding
to the funding for the “Don’t give in!” project, which failed to obtain approval
and was not implemented.

Savings in the amount of CZK 3,393,000 resulted mainly from non-utilisation
of current funds, especially in the area of operating expenses (purchase of
other services, training and education services, travel expenses, repairs and
maintenance).

Investment expenses were utilised with savings in the amount of CZK 13,000.

@ For more detailed economic results of the Office of the Public Defender of
Rights, go to our website at bit.ly/VOP_hospodareni
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11. The Office of The Public Defender of Rights » Staff in 2015

20715

is the binding limit for the number of the
Office’s employees for 2015, including
6 employees for projects funded by the
European Union.

Considering that one of the projects was
not implemented, the employee limit
was reduced to 130 over the course of
2015.

employees is the average recalculated
number of employees recorded in 2015.
The limit was exceeded due to the need
to increase the number of staff in the
Children’s Group operated by the Office
in order to correspond to the number
of children placed there, and due to the
need to cover the expanded responsibil-
ities of the Office’s Division of Internal
Administration.

the total number of employees directly
dealing with complaints and otherwise
performing the mandate of the Defender
(we are also active as the national pre-
ventive mechanism, the national equality
body for protection against discrimina-
tion and monitoring of expulsions of for-
eign nationals).

In 2015, as in previous
years, we co-operated
with specialists in areas
other than law who are
not regular employees
of the Office. These
specialists assisted us in
comprehensive assessment
of certain cases we dealt
with.

We also continued in
our co-operation with
faculties of law in Brno

and in Olomouc on running
practice-oriented classes

(the “clinics”) for students,
enabling them to do an
internship in the Office.
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Of these:

40%

15X

Provision of
nformation pursuant
‘0 Act No. 106/1999
Coll., on free access
to information

11. The Office of The Public Defender of Rights » Provision of information pursuant to Act No. 106/1999 Coll.

requests were received and resolved by the Office of the Public Defender of
Rights in 2015 pursuant to the Free Access to Information Act. The requests
were received through the post, e-mail, via the data box or by means of per-
sonal submission.

The Office provided the requested information. The requests mostly con-
cerned queries about generalised results of our inquiries and opinions on
the different areas of responsibilities (matters of foreigners; environment;
social and legal protection of children; spatial, construction and occupancy
proceedings), requests for our collected opinions (especially with respect to
prisons) and statistics of received complaints according to the individual are-
as or documents from the complainants’ files.

the Office refused to provide information (or partial information). In 1 case,
the applicant filed an appeal against our decision not to provide information.
The Office also received 1 complaint against our procedure in resolving a re-
quest for information.

Provision of information has limits

In the requested information consisting of a re-  Court did not cancel the decision of the head of
port on inquiry and the final statement, the parts  the Office to provide the requested information.
concerning the individual, personal statements  However, the plaintiff pleaded unlawfulness of
and privacy were made illegible. The Regional  the Regional Court’s decision and impossibility
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11. The Office of The Public Defender of Rights » Provision of information pursuant to Act No. 106/1999 Coll.

to review the contested decision due to vague
reasoning for the partial non-provision of the re-
quested information.

The Supreme Administrative Court came to the
conclusion that the decision was reviewable as
“it is possible to see both from the administra-
tive decision and the administrative file which
underlying documents were used by the admin-
istrative authority to reach its conclusion and
which facts and legal considerations governed its

decision-making.”The court added that “a more
general nature of the reasoning... has to be ex-
pected in a case concerning refusal to provide
information on the grounds of protection of pri-
vacy.” The Office incurred no expenses in con-
nection with the aforementioned proceedings.

@Judgment of the Supreme Administrative
Court: File No. 1 As 229/2014-48 of 11
April 2015

The Office must release information obtained from

other authorities

The Regional Court in Brno decided that the Office
of the Public Defender of Rights had to provide
a mother deprived of parental responsibilities
with an access to the file of her minor children
kept by a body for social and legal protection of
children (hereinafter the “BSLPC”). The plaintiff
requested inspection of the file concerning the
procedure of the BSLPC of the Municipal Author-
ity of Bruntdl. The Office rejected the request
for information in part, refusing to disclose the
copies of the Regional Authority’s files. The Of-
fice argued that the plaintiff, as a parent deprived
of her parental responsibilities to the full extent,
was not authorised to access the file kept by the
BSLPC in respect of her minor children, and that
information from the file could not be provided to
her through the Office either.

The Office referred to the rule in the Free Access
to Information Act according to which documents
or information following from them are not dis-
closed if the documents were not produced by
the Defender nor were they made based on the
Defender’s request. However, the plaintiff plead-
ed that she could not be deprived of her right to
a family life and the parent’s right to information.

The court reached the conclusion that the Office
was not within its rights to apply this rule, even
though it obtained the files from a third person,
i.e. the Regional Authority. The court also stressed
the interpretation of the term “third party” and
stated that if the third party is an entity that has
the duty to provide information under the Free
Access to Information Act, the rule concerning
refusal to provide information cannot apply. The
court added that the decisions of the Office were
also unreviewable from the viewpoint of Section
55 (5) of the Act on Social and Legal Protection
of Children, i.e. that files kept on a child may only
be inspected by the parent of the child who has
parental responsibilities. The reasoning of the de-
cision lacked assessment as to whether this in-
cluded files to which the plaintiff could have been
denied access completely. The court ordered the
Office to reimburse the plaintiff for the costs of
the proceeding in the amount of CZK 53 and the
Office did so. The Office incurred no further costs.

gJudgement of the Regional Court in Brno:
Ref. No. 29 A 34/2013-88 of 26 May 20715

Total number of requests for provision of information 54

Section 18 (1)(a) Number of decisions rejecting a request (or its part) 15
Section 18 (1)(b) Number of appeals lodged against a decision 1
Section 18 (1)(c) Copy of important parts of each court judgement 0
Section 18 (1)(d) List of exclusive licenses granted 0
Section 18 (1)(e)| Number of complaints lodged under Section 163 of the Act 1
Section 18 (1)(f) Other information concerning the application of law 0
Section 4a Number of cases when information was provided 37
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11. The Office of The Public Defender of Rights » Media and public relations

»ww Media
. 9 =
and public
relations 17 @

press releases and updates

10 0O

issues of electronic newsletter

8000 e

thousands subscribers of the electronic newsletter

4806 )

printed and broadcasted news, articles and reports in
the media, of which 212 on TV, 203 in the radio, 1149

8 tOD|CS rece|\/|ng S|gn|f|can‘t in printed media, 2879 in inter(rEeT:(r)nedia and 363 in
. . . agency news
media attention in 2015

e findings from visits to Facility for Detention of
Foreigners in Béla-Jezova

>360000 L
e compensation for maladministration

e activities of the State administration of courts visits to the Defender’s website (ochrance.cz)
and delays in court proceedings
e objections to the amendment to the
Construction Code being prepared visits to the Defender’s website for children (deti.ochrance.cz)

e ensuring equal approach to children in
enrolment in the first grade

e discriminatory conduct of real estate agencies 2 50 O f

Vis-a-vis Roma tenants

o ill-treatment of the elderly in the facility in
Letiny

¢ online launch of the Defender’s opinions records fans on Facebook

550

followers on Twitter
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Our analysis revealed that there is no correlation
between the number of complaints from citizens
and, by extension, the actual work of the Public
Defender of Rights, and the topics discussed in
the media in connection with the Defender. As
in previous years, most complaints fell under the
areas of social security (1293 complaints); army,
police and prisons, and construction and region-
al development. In comparison, the media most
often mentioned topics concerning the areas of
discrimination and foreign nationals.

The case concerning the discrimination of Roma
people in access to housing was the most

Our activities

social security

construction and regional development 455

the army, police and prisons 399

protection of children, youth
and families 302

discrimination and housing 43

Reports in the media

discrimination and housing
the Public Defender of Rights Act

construction and regional development 28

visits to facilities, foreign nationals 27

the army, police and prisons 9

protection of children, youth and families 8

social security 10
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prominent media topic in 2015 (92 articles); the
inquiry into the case was launched by the pre-
vious Defender Pavel Varvafovsky and it was
closed in 2014. The second most popular topic
was the amendment to the Public Defender of
Rights Act, which appeared throughout the whole
year. The third place in media attention was oc-
cupied by the report on the visit to the Facility for
Detention of Foreigners in Bél3-Jezova. Reports
concerning visits to unregistered facilities for the
elderly where we warned against bad conditions
and unsuitable care of the elderly also attracted
attention.

1293
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information leaflets are available for the public and we regularly update
them. They provide guidelines and solutions to usual problems encoun-
tered by people. They include topics ranging from family disputes, distraint
(enforcement) procedures, all kinds of social benefits, consumer protection
and courts to neighbours’ disputes or emotional abuse at work. Leaflets
are available to all visitors of the Office of the Public Defender of Rights in
Brno and online at bit.ly/zivotni_situace

We also regularly distribute our electronic newsletter. You may subscribe
to it at www.ochrance.cz.

Facebook

0 growth in the number of fans in com-
amost 100 /0 parison to 2014

3 O O O O O visited our website in 2015

Twitter

more than 550 followers by the end of 2015

times our tweets were displayed dur-
ing the year

75000

people viewed the photo of our head-
quarters, the profile and information
on Google+ in 2015. Most often, they
continued to our website for more in-
formation and searched for a route to
get to us.

almost

150 000

Google+
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2000000 | Dte rﬂ atl O ﬂ a | Selected international activities in 2015

Briefing of the Committee of Ministers of the Council of Europe organised by the

L Open Society Justice Initiative (Strasbourg, France, on 17 February) - topics: current
developments in the enforcement of decisions in case D. H. v. the Czech Republic

International conference “the CPT at 25" (Strasbourg, France, on 2 March) - topics:
challenges in the area of protection of persons restricted in freedom.

International Conference held on the occasion of the 15th anniversary of estab-
lishing the office of Public Defender of Rights in the Czech Republic (Brno, on
26-27 March) - ombudspersons from 8 countries attended; workshops on their
working methods.

Forum on the Future of Gender Equality co-organised by the European Commission
Y and EQUINET (Brussels, Belgium, on 21 April)

10th seminar organised by the European Ombudsman for the national ombudsper-
LY sons (Warsaw, Poland, on 26-28 April) - topics: Ombudspersons against discrimination

Forum on implementation of the UN Convention on the Rights of Persons with Dis-
abilities (Brussels, Belgium, on 29 April)

7 Conference on effective use of the recommendations of national preventive mech-
anisms in improving conditions in detention facilities (Vienna, Austria, on 29 April).

During the year, the Defender focused more on
developing international relations, co-operation
with ombudsman institutions abroad and non-
governmental organisations, and on improving
the international reputation of the Czech Public
Defender of Rights.

We stepped up our participation
in EQUINET

The Defender and her colleagues actively participated in dozens of
conferences, seminars and workshops abroad, where they present-
ed our activities, findings and opinions. We significantly stepped up
our participation in EQUINET, a network of national equality bod-
ies. As part of work groups focused on enforcement of anti-dis-
crimination legislation in practice, forming of the policy of equal
treatment, equal treatment of men and women and presentation
of equal treatment to the public, we participated in the search for
solutions and in evaluation of cases of potential discrimination. The
conclusions from these meetings and international experience are
taken into account and used within all our inquiries.
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Annual seminar of the European Commission against Racism and
Intolerance (ECRI) (Strasbourg, France, on 28-29 May) - topics:

11. The Office of The Public Defender of Rights » International relations

Seminar on the rights of persons with disabilities for experts
from ombudsman institutions (Warsaw, Poland, 13-15 Septem-

the role of equality bodies in combating non-reporting of discrim- ber)
ination and racially-motivated acts.

Visegrad Group ombudspersons meeting (Visegrad, Hungary, on

Roundtable organised by the UNHCR to ensure an alternative to 30 September - 2 October) - topics: Ombudspersons’ roles in pro-

detention of asylum seekers and refugees (Budapest, Hungary,

15-16 June) tection of rights of the most vulnerable social groups.

Seminar organised by the European Ombudsman on implemen-
tation of return measures and FRONTEX activities (Madrid, Spain,
on 16 October)

Workshop organised by the International Ombudsman Institute
(1o1) and the APT (Riga, Latvia, on 17-19 June) - topic: application
of the NPM mandate within the ombudspersons’ powers.

International conference on the European migration crisis (Bel-
grade, Serbia, on 23-24 November) - topic: Human rights chal-

Seminars organised by the University of Bristol on the activities
lenges in the current refugee crisis

of the national preventive mechanisms (Bristol, UK, on 9-13 Au-
gust) - topic: preventing ill-treatment and torture of women in

JEEIE Seminar organised by the European Commission on the current

developments in EU law in the area of equal treatment (Brussels,
Belgium, on 24 November)

International conference organised by the European Environmental

Law Forum (Aix-en-Provence, France, on 1-4 September) - topics:

effectiveness of environmental law

Election of the Office’s employees to
the Executive Board of EQUINET and the
European Committee against Torture

The election of Petr Poldk, the head of the Department of Equal
Treatment, as a member of the EQUINET Executive Board repre-
sents a confirmation of the professional skills and expertise of our
employees.

Appointment of Marie Lukasova, the head of the Department of
Surveillance over Restriction of Personal Freedom, as a member of
the European Committee for the Prevention of Torture (CPT) is no
less prestigious. It is indeed the area of systematic visits to de-
tention facilities where we count among the most experienced in
Europe. For this reason, the employees of the surveillance depart-
ment continued to share their experience in 2015, especially with
countries where the mechanism of prevention against ill-treatment
is either new or is being set up. At the same time, surveillance de-
partment employees continued gaining experience through work
exchanges and visits to facilities of detention abroad.
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